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North Carolina has stricter alcoholic 
beverage control laws than most 
states. This issue contains an article 
on liquor control in this state. 
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WHAT SHOULD WE HAVE FOR DRINK? 
Legal Controls on the Use of Alcohol in North Carolina 





Michael Crowell 


If all the world were apple pie, 

And all the sea were ink, 

And all the trees were bread and cheese, 
What should we have for drink? 


—Mother Goose 


The most extreme recorded drinking feat 
was one recorded in 1810 at Wroxham, 
Norfolk, England, where a man was wit- 
nessed to have lowered 54 pints of porter 
in 55 minutes. This must be regarded as 
an exaggerated report and the true record 
is closer to 30.79 pints in 60 minutes by 
Horst Pretorius (West Germany), aged 36, 
in June 1968. Jack Keyes, 23, of Lon- 
donberry, Northern Ireland, reportedly 
drank 36 pints in 60 minutes in Blackpool, 
England, in March, 1969. 


—Guiness Book of World Records 


(1971 edition—current editions 
omit reference to this record 
because of the dangers inherent 
in trying to surpass it.) 


The use of alcoholic beverages seems about as old as man 
himself. Among the artifacts discovered from the late 
Stone Age are beer jugs. The Romans apparently took 
advantage of excessive consumption by the barbarian 
Gauls to defeat them in battle. The highly developed 
early Egyptian civilization is said to have included many 
people who regularly drank themselves into a stupor. And 
just as there have been alcoholic beverages for centuries, 
so has there been concern with controlling their use. 
Spartan soldiers were allowed a limited wine ration. Plato 
recommended that wine be prohibited to children under 
18, to slaves, and to public officers. In China, attempts at 
regulating the manufacture and distribution of wine date 
back twenty centuries, with prohibition laws being passed 
and repealed many times over the centuries. The Romans 
tried unsuccessfully to restrict the planting of vineyards in 
Gaul. 


In the tenth century distillation was discovered, and 
the products of that process were at first considered a 
major medical breakthrough — a notion still with many of 
us today. In fact, the word “whiskey” derives from the 
original designation of that beverage as the “water of 
life,” the antidote to senility. Other properties of distilled 
liquor were soon discovered, however, and efforts to 
control it followed not long thereafter. 


ALCOHOL CONTROL IN THE UNITED STATES 





Liquor has been regulated in the United States since the 
founding, but the controls were fairly modest until the 
mid-1800s. In the 1840s the first temperance societies 
were formed and adopted prohibition as one of their 
goals. Maine adopted prohibition in 1851, and in the 
next several years a third of the other states did so. But 
within a dozen years most of those statutes had been 
repealed or so modified that they no longer truly repre- 
sented prohibition. In 1862 the need to finance the Civil 
War produced the Internal Revenue Act, the first time 
taxation of liquor became an important source of revenue 
for the federal government. 

Following Reconstruction, a second wave of temper- 
ance activity swept the country, and around 1880 eight 
states passed prohibition laws. By the turn of the century 
most of those statutes also had disappeared. 

The last sweep of the prohibitionists began around 
1910 and culminated, of course, in the federal Volstead 
Act in 1919. By then, however, most of the country was 
already covered by state and local dry legislation. Pro- 
hibition was seen not as an isolated phenomenon but as 
part of a large package of reforms; it was a companion of 
child-labor laws, conservation, antitrust legislation, tax- 
ation of income, and federal regulation of commerce. 


EARLY CONTROLS IN NORTH CAROLINA 





In North Carolina, legal control of alcohol distribution 
and use dates from colonial days. A law prohibiting 
drunkenness was on the books in 1715 but apparently was 
not strictly enforced. In the early nineteenth century the 





This article ts adapted from a paper presented before the North 
Carolina School of Alcohol Studies on June 6, 1975. The author, an 
Institute faculty member, ts also a member of the Advisory Council on 
Alcoholism to the Secretary of Human Resources. 
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state courts ruled that private drunkenness was not a 
crime, and public drunkenness became a misdemeanor 
only when repeated often enough to become a nuisance. 
In 1800 the state began prohibiting the sale of liquor in 
certain areas—originally “at places where people are 
assembled for divine worship.” The local acts began ban- 
ning liquor sales near specific schools, polling places, 
courthouses, stores, factories, and so forth, and then the 
limits were extended to cover a half-mile around the 
location, then a mile, two miles, and eventually whole 
towns. In the late 1800s state acts gave towns and then 
counties the authority to prohibit alcohol sales complete- 
ly within their jurisdiction. 

Limitations on the hours of sale by local act also began 
early in the last century. The first restrictions were on sale 
during hours of divine worship, then during days of 
church services and election days, and so forth. 

The early regulations were generally not by state act. 
The legislature granted to the county courts and county 
and town commissioners the authority to control liquor 
on the local level. In 1791 that authority included the 
power to refuse licenses to sell liquor to those of “gross 
immorality.” Beginning in 1828 licenses were to be 
limited to “only such free white persons as shall satisfac- 
torily show to the court their good moral character.” 

Around 1800 restrictions began on who might buy 
liquor. Gamblers were excluded and university students 
unless they had written permission from the president or 
faculty of their institution. The prohibition was eventu- 
ally extended to unmarried persons under 21 and inmates 
of state hospitals. 

Not until the late nineteenth century did limits begin 
to appear on amounts of purchases. 

The manufacture of alcoholic beverages was generally 
regulated only by local act until the early twentieth 
century. Advertising of alcoholic beverages was not 
regulated until statewide prohibition. 

Control through taxation has existed since colonial 
days. At various times the moneys derived from taxes on 
sale or distribution of intoxicating beverages have gone 
directly to the state or directly to local governments or 
have been shared. The 1791 legislature levied a tax of 48 
shillings on liquor retailers; all of that sum went to the 
state except eight shillings for the county clerk as a collec- 
tion fee. 

Another legal control on the use of alcohol is the in- 
voluntary treatment of alcoholics and the imposition of 
legal disabilities on those with drinking problems, but 
generally these statutes are much more recent. Such pro- 
visions as the appointment of guardians and the hospital- 
ization of “inebriates” date from the period following 
repeal of Prohibition when the state was developing its 
present system of liquor control. 


THE CURRENT SYSTEM OF CONTROL 





Present law in North Carolina seeks to control alcohol use 
in a variety of ways. The first of these is the alcoholic 
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beverage control (ABC) legislation. Most of that law 
concerns the administration of the alcohol distribution 
system —licensing requirements, enforcement mechan- 
isms, distribution of proceeds — but it also regulates hours 
of sale, amounts of purchases, methods of transportation, 
and a number of other activities. Both civil and criminal 
penalties are provided for violating those statutes. 

No longer a part of the ABC statutes but certainly an 
integral component of the system of alcohol control are 
the taxation statutes. In addition to license fees, distri- 
buters and purchasers of alcoholic beverages are subject 
to an involved schedule of privilege license taxes, sales 
taxes, surcharges, and add-ons. 

Next come the criminal laws. Best known of the crim- 
inal offenses are those that restrict the driving of vehicles 
after excessive drinking and prohibit appearance in pub- 
lic in a drunken state. The criminal law also deals with 
the manufacture and distribution of bootleg liquor, and 
a combination of civil and criminal remedies may be used 
to control alcohol-related activities that can be defined as 
public nuisances. 

Finally, the commitment statutes provide for the regu- 
lation of those who have lost control over their use of 
intoxicating beverages. 

Other state statutes might also be considered part of 
the system of alcohol control (disabilities from holding 
certain offices, or being licensed for professions, or being 
appointed as guardian, for example), but the ones just 
mentioned — ABC laws, taxation, criminal statutes, and 
commitment procedures—are the main body of the 
control system. This is by no means a coordinated system 
of control. It is rather a hodgepodge collection of regula- 
tions developed at different times by different people for 
different purposes. Control of alcohol consumption was 
the primary motivation for some of this law, but often it 
was only indirectly considered. Some of the law involves 
codification of moral standards of a previous century; 
much of its detail has no purpose of its own other than 
serving as a vehicle for compromise between money- 
grabbing liquor lobbyists and righteous prohibitionists. 
Some of the rules are designed only to raise money. 

This is to say, the statutes do not reflect any coordi- 
nated state policy on alcohol control. Most of it is instead 
compromise and historical accident. And if there were a 
systematic state statutory policy, it still might not be 
effective. A long tradition exists in this state of local con- 
trol over distribution of alcohol (remember that the first 
licenses were granted by county courts), and a variety of 
local legislative acts and ordinances remain to continue 
that tradition. Also, whatever state law does exist is sub- 
ject to enormous discretion in implementation — from the 
regulation-making power of the State ABC Board to the 
local law enforcement officer’s discretion on arrest and 
the prosecutor’s and the court’s power to dispose of ac- 
cusations in a variety of ways. 

Because there is not a coordinated system to describe, 
this article will instead summarize the major components 
of the system that does exist and, to the degree possible, 


Leb SAID, Chir Rattan ant 





point out what motivations shaped the laws in their par- 
ticular form. Then it will discuss the laws’ effect on 
alcohol use and the trends that might be expected in this 
area in the future. 


THE ABC STATUTES 





Beer and Wine. All sales of intoxicating beverages 
(that is, beverages with one-half of 1 per cent or more of 
alcohol by volume) are prohibited in the state unless 
authorized by local election. Elections on the sales of 
beer and unfortified wine! may be held in any county or 
in any city of 500 or more upon request of the governing 
body or petition of 20 per cent of the registered voters. 
The ballot allows a choice of approving on-premises or 
off-premises sales, or both, or neither. If sale is approved, 
private establishments may distribute those beverages but 
must have the proper licenses and pay certain fees. State 
statutes regulate the hours of sale; not later than 1:00 
a.m. (2 a.m. when regular daylight-saving time is in 
effect) nor earlier than 7 a.m., and not before 1 p.m. on 
Sundays, but cities and counties may prohibit sales at all 
times on Sunday (except for places having a brown-bag 
permit). The general prohibition against sale on election 
days and holidays does not apply to beer and wine. 

Wine and beer may not be purchased by anyone under 
18. 

Any amount of beer or wine may be transported in 
one’s vehicle, but possession of over five gallons of wine or 
20 gallons of beer creates a presumption that the posses- 
sion is for sale. Possession for sale is a violation of the law 
without the proper permits. 

Contrary to popular belief, neither public consumption 
of beer and wine nor carrying a beer can in one’s hand 
while driving is unlawful, nor is carrying and openly 
drinking a beer in the local football stadium illegal. (A 
local ordinance prohibiting public possession of beer has 
been invalidated by the State Supreme Court; some 
localities still have ordinances prohibiting public con- 
sumption but they are of doubtful validity.) State statutes 
do contain several restrictions on which places may have 
beer and wine permits. Beer and wine may not be sold on 
campuses of public colleges (but are permissible at pri- 
vate schools), nor, generally, within 50 feet of a church or 
public school. Permits for sale of wine are not allowed for 
poolrooms or billiard parlors. 


“Hard Liquor.” The distribution of alcoholic beverages 
is considerably more restricted than the distribution of 
wine and beer. The term alcoholic beverages includes any 
item with an alcoholic content of more than 14 per cent 
by volume, which means fortified wines and spirituous (or 
“hard”) liquor. General law prohibits the sale of alcoholic 


1. The popular term “beer” is used here, but really all malt bever- 
ages are being considered. Malt beverage is the term used in the statute 
and on the ballot; it covers ale, malt liquor, and porter as well as beer. 

The sale of fortified wine (over 14% alcoholic content) is not subject 
to a separate vote but is allowed in localities where ABC stores are estab- 
lished. Fortified wine may be sold in private establishments. 


beverages except as authorized by county-wide election. 
North Carolina general law does not provide for city 
elections on sale of alcoholic beverages, but the legisla- 
ture had approved many special acts for various cities 
over the years, and there are now more city ABC systems 
than county (but keep in mind that the provisions of 
general law regulating alcoholic beverage sale procedures 
do not apply unless the special act incorporates the 
general law). Alcoholic beverages may be sold only at city 
or county ABC stores following voter approval. An 
election on establishing ABC stores may be called by the 
county commissioners or by petition of 20 per cent of the 
registered voters of the county; local acts for city ABC 
elections may follow that percentage or choose another. 
If established, local stores are operated by the local 
board, but the number and location of stores is subject to 
approval of the State ABC Board. A store may not be 
located in a community that voted against the stores even 
though the county as a whole approved establishment. 
ABC prices and maximum hours (not longer than from 9 
a.m. to 9 p.m.) are both set by the state; the local board 
can limit the hours of sale even more if it wishes. State law 
prohibits sales on Sunday, New Year's Day, the Fourth of 
July, Labor Day, Thanksgiving, Christmas, and state- 
wide (but not local) election days. It also prohibits sales to 
those under 21. 

Generally, without a special permit, only one gallon of 
alcoholic beverages may be bought and possessed at a 
time. The possession of a greater amount than that 
creates a presumption that the liquor is held for resale, 
which is unlawful. If the seal on the bottle is broken, an 
alcoholic beverage may not be transported in the passen- 
ger area (including the glove compartment) of the ve- 
hicle. Alcoholic beverages are allowed in licensed clubs, 
but the liquor must be stored in an individual locker for 
the owner. Alcoholic beverages may be brought into res- 
taurants that are licensed for “brown-bagging”; to re- 
ceive such a license, the establishment must seat at least 
36, have kitchen facilities, and be engaged primarily in 
the business of serving meals. These forms of consump- 
tion outside one’s home are prohibited after 1:30 a.m. 
(2:30 under daylight-saying time), before 7 a.m., and 
before 1 p.m. on Sunday. Consuming alcoholic beverages 
is prohibited at all times on the ABC store premises and 
on public streets and highways. Displaying them at 
athletic contests is also illegal. 

Advertising of all liquor is subject to State ABC Board 
regulation. The regulations go into considerable detail ; 


for example, they set the type size that may be used in 
advertisements for beer, the material of which a sign 
advertising liquor must be made, the total number of 
square inches allowed for a sign, the maximum dimen- 


sions for a wine list, the use of decorative scenes (grape- 
vine borders, vineyards, and cellar scenes) on the cover of 
the wine list (“limited to two on the cover, four on the 
inside, but no more than three such scenes being depicted 
on any one page’). 

Sale of alcoholic beverages by the drink is prohibited. 
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Local acts of the General Assembly allowing such sales in 
particular counties have been held unlawful under the 
State Constitution’s prohibition against local acts regulat- 
ing trade. The legislature has power to authorize liquor 
by the drink on a statewide basis and in 1973 asked the 
voters’ advice on whether to do so. The referendum went 
overwhelmingly against such sales. 

Recent changes in the law have liberalized the manu- 
facture and possession of home-made wines and beers. 
Generally, no limits apply to private production of such 
items, which are not subject to taxation. 

Although the price of alcoholic beverages sold in ABC 
stores is set by the State ABC Board, the profits all go to 
the localities where the stores are located. Any state 
revenue comes from excise taxation. State law sets a few 
limitations on how ABC sales profits shall be used. Each 
county board is required to spend from 5 to 15 per cent 
(but not more) of its total profits to enforce the ABC laws, 
through either employment of special ABC officers or 
support of existing local agencies. Seven per cent of the 
profits must be spent on education on the use of alcohol 
and for rehabilitation of alcoholics. This requirement 
exists in state law, but the ABC statutes are so drafted 
that if a local act provides for a different distribution of 
profits, that local act controls. Thus not all local boards 
must spent 7 per cent of their profits on alcoholism 
education and rehabilitation. Legislation has failed each 
of the last three years in the General Assembly to make 
the 7 per cent expenditure mandatory for all local boards. 

In addition to the expenditure of profits just indicated, 
a 5 cents per bottle add-on is provided for each bottle sold 
in the ABC stores, the proceeds of which are to be re- 
turned to the county commissioners for construction and 
operation of facilities for education, research, treatment, 
and rehabilitation of alcoholics. The project for which 
the funds are spent need not necessarily be located in the 
county. The revenues from this add-on totaled $2.25 
million last year. (This 5-cent addition to the profit on 
each bottle sold is separate from the 5-cents per bottle 
additional tax used for construction of the alcoholic re- 
habilitation centers. The ABC tax add-on, discussed 
below, has recently been repealed.) 

According to general state law, all ABC profits not 
earmarked as just indicated are to go to the county 
general fund for expenditure for any public purpose. 
However, most ABC systems have had special legislation 
passed that specifies a different distribution, mostly to 
local schools and hospitals. 

Last year, the profits from ABC stores, after deduc- 
tions, amounted to about $19 million statewide. 


TAXATION 





The provisions on taxation of liquor should be discussed 
along with the ABC system since they were originally 
enacted together and were all considered part of the same 
scheme of regulation. 
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Basically, liquor may be taxed by four means. (1) For 
each of the regulated activities indicated previously, a 
permit must be obtained from the State or local ABC 
board and a fee paid for that permit. (2) With the per- 
mit, one becomes eligible for and subject to a privilege 
license for that activity, issued by the Department of 
Revenue for a fee. (3) Beer and wine are subject to the 
same sales tax as other items; hard liquor is exempt. (4) 
All forms of liquor—beer, wine, hard liquor —are sub- 
ject to a separate schedule of taxation, called excise taxes. 


Permit Fees. As previously indicated, a permit from 
the ABC board is required for almost every activity other 
than the purchase of liquor (and a permit is required 
even for purchasing if over a certain amount is to be 
bought at one time). The fees for permits are small and 
they do not generate much money, but they help to 
support the administration of the system. For example, 
the fee for a beer and wine permit is usually $25. For 
brown-bagging permits, the fee goes up. A restaurant 
seating less than 50 must pay $100 for its permit; if it 
seats 50 or more, the fee is $200. A brown-bagging per- 
mit costs a private club $200. Permits must be renewed 
annually, but the renewal charge is only a fraction of the 
original fee (generally a fourth). All revenues from 
permit fees go into the state General Fund to be used for 
any purpose. 


License Fees. Once the ABC Board had issued a 
permit, the Department of Revenue is required to issue 
the privilege license for the same activity upon payment 
of the fee. 

A privilege license is required for virtually every kind 
of liquor production and distribution activity. A beer 
manufacturer must have a license, as must a winery (the 
rate is based on the amount produced); there are bot- 
tlers’ licenses, wholesalers’ licenses, retailers’ licenses, 
salesmen’s licenses, city and county licenses, and so on. 
Some examples of the fees (annual) are: beer manufac- 
turer, $500; beer wholesaler, $150; city license for on- 
premises sale of beer, $15; state retail beer sales license, 


$5. 


Sales Tax. Beer and wine are subject to a system of 
double taxation. They are subject to a special schedule of 
excise taxes on their sales and also are covered by the 
general state and local sales tax. The revenues from the 
sales tax on beer and wine are handled in the same 
manner as all other sales tax revenues. 


Excise Tax. The excise tax on a 31-gallon barrel of 
beer is $7.50. The excise tax on wine is 60 cents per gallon 
(only 5 cents for wine made from North Carolina grapes). 
These excise taxes are collected by the state but are 
shared with the local governments. The sharing formula 
generally is that 47.5 per cent of the collections are 
returned to the cities and counties from which they were 
collected (note that this means only those cities and coun- 
ties in which beer and wine are sold at retail), the amount 
going to each local government based on its population. 
In the most recent year for which figures are available, 





cities and counties received about $9.3 million from beer 
and wine taxes. 

A surtax in the same amount as the excise tax applies 
to beer. It is collected by the state but is not shared with 
local governments. 

The excise tax on the sale of hard liquor was changed 
by the 1975 General Assembly. Previously, the tax was 10 
per cent of the sales price, plus a 2 per cent surtax, plus a 
5 cents per bottle add-on. (This 5-cent tax is distinct from 
the 5-cent additional profit discussed earlier, which is not 
affected by the 1975 change.) Beginning on August 1, 
1975, the excise tax on the sale of hard liquor became 
22.5 per cent with no surtax or add-on. All of this reve- 
nue goes to the state; in fiscal 1973-74 this tax was worth 
about $35 million to the state. All liquor taxes—beer, 
wine, hard liquor—brought the state and local govern- 
ments about $78 million last year. 

The 5-cent tax add-on to each bottle sold in the ABC 
stores, which was removed August 1, was enacted by the 
1965 General Assembly to provide funds for constructing 
the three alcoholic rehabilitation centers and provided 
about $2.75 million for that purpose. North Carolina has 
never favored special funds of that nature, and in 1967 
the revenues from that add-on were directed to the state’s 
General Fund rather than to the particular purpose of 
building the alcoholic rehabilitation centers. 


COMPARISON WITH OTHER STATES 





Compared with other states’ alcoholic control systems, 
North Carolina’s system as just outlined is fairly restric- 
tive. This state is a last bastion against liquor by the 
drink; liquor stores and their hours are more limited 
than elsewhere; transportation is restricted; the 21-year 
age limit is retained for the purchase of hard liquor; and 
rather strict control is kept on advertising. Liquor is 
simply not as available in North Carolina as elsewhere. 
Based on 1970 statistics, the national average of premises 
licensed for sale of spirituous liquors was 1.13 per 1,000 
population. For other states with state-owned stores, the 
average was .93 per 1,000 population. For North Caro- 
lina, the average was .06, the lowest in the country. 


ORIGINS OF THE PRESENT ABC LAWS 





The ABC and tax statutes for liquor were enacted with 
the specific intent to restrain the immoderate use of alco- 
hol. These laws were first passed in the late 1930s after 
repeal of the Eighteenth Amendment, ending Prohibi- 
tion, and have not basically changed since then. This 
legislation was essentially the work of the Commission to 
Study the Control of Alcoholic Beverages in North 
Carolina, appointed in 1936 to report to the 1937 Gener- 
al Assembly. The commission held hearings throughout 
the state, solicited the views of many people in law en- 
forcement and some in alcoholism, studied other states 
and various statistics, and apparently was seriously con- 


cerned over what effect the ABC laws would have on the 
consumption of alcohol. So soon after Prohibition and 
the horrors of that experiment, the commission saw that 
whatever system was adopted had to meet two basic 
requirements: “ 
within as narrow a limit as possible on account of the well 


. . one was to restrict the use of alcohol 


recognized evils of the intemperate ‘use of alcohol as a 
beverage; and second, to avoid excessive restrictions 
which, however sincere, would result in defeating the de- 
sired ends.” 

With those goals in mind, the commission could see 
only two alternatives: a system of licensing private 
businesses to sell liquor, or a monopoly in which the state 
alone controlled the sale. Local control was strong 
enough that each county had to be given an option, but 
the commission found obvious faults with any “dry” 
system. The statistics on drunk driving that it studied 
showed that counties with liquor control fared better 
than all-dry counties. Evidence indicated that consider- 
able moonshine was made in dry counties. And reports 
were received that in counties that adopted a control 
system, bootleggers had been run out of business and 
sales to minors had substantially decreased. 

Faced with choosing between a licensing system and a 
monopoly, the commission chose the latter, mainly 
because of the profit motive: “The crux of the whole 
situation is that monopoly stores should not attempt to 
increase the volume of sale; whereas, it must be expected 
that private licenses would try to do this. . . . Wherever 
the profit motive has been permitted to become para- 
mount it has done so at the expense of control.” 

The commission felt that a monopoly system would not 
only have no profit motive to pressure it to increase sales 
but also would have better control over prices, and low 
prices were thought an essential element of any system: 
“The higher the price the less effective the weapon for 
competing with the illicit handling of liquor. . . . [P]rices 
should be lowered to a point where there might be suc- 
cessful competition with the bootlegger and yet kept 
sufficiently high to prevent immoderate purchasing.” 

The commission thought that it was dangerous to see 
the ABC system as primarily a means of raising revenue. 
It cited the experience of the state of Washington, where 
consumers of alcoholic beverages went back to bootleg- 
gers when a 10 per cent sales tax was added to liquor 
sales. And the commission felt that setting aside liquor 
profits for specific purposes, no matter how worthy the 
goals, would be a mistake, since it would lead to an ir- 
resistible tendency to promote sales to increase the funds 
available for that purpose. 

Other advantages seen in the monopoly system were 
that it would help “take the handling of liquor out of the 
hands of a criminal element.” Advertising should be 
restricted but could not be done so fairly under a licens- 
ing system, since the private businesses would need to 
make a profit. State monopoly would eliminate political 
pressures in the state legislature whenever controls on 
liquor were being considered: because there would be no 
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licensees, there would be no one to lobby for loosening 
controls. Also, licensees could not be expected to enforce 
restrictions on sales as dependably as could employees of 
state stores: “Private licensees could hardly be expected 
‘to turn away a customer when there was much uncertain- 
ty about his age, nor would they consider too carefully 
whether a prospective purchaser had reached such a stage 
of intoxication that he should not be sold more liquor.” 

Some of the conclusions of the 1936 commission may 
be questioned, but the commission should be commended 
for its efforts to divine the effects the ABC law would have 
on use of alcohol. The ABC statutes have been subject to 
considerable revision since their enactment, but at no 
time has such an effort to judge their effects been repeat- 
ed. A complete recodification was made in 1971, but 
without consideration of what effect the changes might 
have on use of alcohol. The 1971 General Assembly, after 
passing the revision of the ABC statutes, asked the Legis- 
lative Research Commission to consider what effect the 
changes would have on sales and use of alcoholic bever- 
ages and on enforcement of the laws. The 1973 report is 
almost entirely restatements of the law and suggestions 
for technical corrections in the 1971 statutes. Apparent- 
ly only once was the effect on consumption considered, 
and that consideration resulted in recommendations to 
extend ABC store hours and leave them open on certain 
holidays; the entire support for that suggestion consists of 
the following line: “. . .[This] will serve the purpose of 
more effective control and better law enforcement by 
restricting bootlegging.” 


THE EFFECT OF THE LAW 





Now that we have had a crash course on the system of 
alcohol control in North Carolina, its history, and its 
intended effect, what difference does it make? Well, we 
do know that this state has a moderate level of over-all 
alcohol consumption. Despite the very restrictive control 
of outlets, the consumption of spirituous liquors is about 
average for a state with a monopoly system. We do not 
have much other specific information for North Carolina, 
but the research in other states and other countries seems 
to point to one conclusion. The level of alcohol problems 
is very little affected by whether the control system is a 
state monopoly or a private licensing system, whether 
liquor by the drink is sold, whether hours of sale are 
regulated, or how many outlets for liquor there may be. 
Changes in one or more of those factors can have an 
effect. Studies in rural Finland show that the opening of a 
new liquor store in an area where liquor outlets are rare 
can have a measurable effect on consumption, but 
without that peculiar kind of circumstance, the kinds of 
controls mentioned above seem to make little difference. 
The available literature seems to indicate that the 1936 
commission in this state was wrong; having a monopoly 
system rather than licensing private businesses apparently 
does not affect the state’s rate of alcohol problems. 
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This does not mean that there are no legal controls that 
will affect alcohol consumption. National Prohibition 
seems to have been somewhat successful, at least initially. 
Total consumption was lower during Prohibition than it 
was before or after. One study indicates that “[t]he con- 
sumption of liquor, expressed in terms of its content of 
pure alcohol, dropped during the early years of prohibi- 
tion to one-third the pre-war level, . . . [and then rose to] 
two-thirds as great as prior to the World War.” 

The reduction in alcohol consumption caused by Pro- 
hibition was not, however, necessarily distributed equally 
across the social spectrum: “Prohibition in the U.S., in 
driving up the price of alcohol beverages, seems to have 
accomplished a major shift in the distribution of con- 
sumption between social classes: under prohibition, the 
consumption of alcohol per capita by the working class 
declined by about 60%, but the per capita consumption 
‘by the business, professional and salaried class [was] fully 
as great’ towards the end of prohibition as it was at its 
inception.” 

Prohibition had other effects that do not make it a 
likely choice for new legal controls to reduce alcohol 
problems. And whatever effects national Prohibition had 
on consumption, they did not last. Over-all consumption 
has apparently increased at a steady rate since repeal of 
Prohibition. 

Another legal control that seems to have some effect is 
price, to the extent that it can be controlled by the law. 
Higher relative prices can reduce over-all consumption 
apparently, but to be effective the higher price must be 
for all intoxicating beverages — high price on one bever- 
age simply diverts drinkers to another and the excessive- 
use problem remains; alcoholism is just as possible from 
beer as from hard liquor. As with Prohibition, higher 
pricing may result only in shifting the relative levels of 
consumption by the different social classes. 

The recitation of the odd assortment of liquor taxes, 
surcharges, and add-ons would indicate that there has 
been no state policy to take advantage of the effect that 
pricing might have on consumption, even though a state 
with a monopoly can do this better than one without. 
Revenue production rather than control, though warned 
against by the original ABC study commission, seems to 
be the de facto state policy. 


COMMITMENT LAWS 





The most indirect of the controls on alcohol use that will 
be discussed here are the commitment statutes. The 
purpose of these laws is not to regulate alcohol intake or 
prevent alcohol abuse but rather to treat abuse once it 
has occurred and hopefully reduce the likelihood and 
extent of its repetition. State policy favors voluntary treat- 
ment over involuntary, but there are mechanisms for 
forcing treatment of those with alcoholism, as the dis- 
cussion below will indicate. A question beyond the scope 
of this article is the effectiveness of any form of treatment 





for alcoholism and particularly the relative merits of 
voluntary and involuntary treatment. Some argue that 
this peculiar “disease” of alcoholism, to a great extent 
self-induced, lends itself to cure only after a confession of 
the need for treatment. But many programs exist in 
which that choice is forced upon the alcoholic. Too many 
dangers lie in wait for a writer on this subject to allow any 
comment here other than a description of the process for 
forcing treatment of an alcoholic under present law. 

The commitment statutes were completely revised by 
the General Assembly in 1973 and 1974 to make it more 
difficult to hospitalize a person involuntarily and to 
guarantee him due process before hospitalization can 
take place. A person is subject to involuntary commit- 
ment if he is an “inebriate” and is imminently dangerous 
to himself or others. Inebriate means alcoholic, since that 
term is defined as “a person habitually so addicted to 
alcoholic drinks . . . as to have lost the power of self- 
control and that for his own welfare or the welfare of 
others is a proper subject for restraint, care, and treat- 
ment.” That definition is somewhat inadequate since it 
says in essence that a person should be committed if he 
has a drinking problem that would make it good for him 
to be committed. The requirement that he also be im- 
minently dangerous is the real barrier to abuse of the 
commitment procedure. 

Anyone who knows of an alcoholic’s problem and 
dangerousness may file an affidavit to that effect with the 
clerk of court or a magistrate, and that judicial official, if 
he finds that the allegations are probably true, can order 
a law enforcement officer to take custody of the person 
within 24 hours. The person is to be taken within 48 hours 
to a community health center (or elsewhere if that is not 
practical) for examination by a physician within 24 hours 
of his arrival. If whoever makes the original affidavit is a 
physician, then that examination is not necessary. If the 
physician agrees with the allegation of alcoholism and 
dangerousness, the clerk of court is notified and a com- 
mitment hearing is scheduled within ten days of when the 
alcoholic was taken into custody; meanwhile the alco- 
holic person is held in the community mental health cen- 
ter or other approved facility awaiting the hearing, but 
may be released by the director pending the hearing if he 
does not agree with the diagnosis. 

The commitment hearing is before a district court 
judge, and the alleged inebriate is entitled to notice, 
advice of counsel (paid by the state if the person is indi- 
gent), and cross-examination of witnesses. Commitment, 
either outpatient or inpatient, may be ordered by the 
judge if he finds “by clear, cogent, and convincing evi- 
dence” that the person is an inebriate and dangerous. 
The treatment may be ordered at a private facility or at a 
facility of the Division of Mental Health Services for up to 
90 days; the head of medical services at the facility has 
authority to release before that time if he finds that hos- 
pitalization is no longer needed. Additional commit- 
ments of up to 180 days and up to one year are allowed 
following essentially the same procedures. 


If the inebriate is not only imminently dangerous but 
also violent and needs restraint, so that taking him be- 
fore a physician for the initial examination would likely 
endanger life or property, an officer may take custody 
and take the person directly before a clerk or magistrate 
for examination and holding before the district court 
hearing. 

Once a person has been committed, the statutes de- 
clare that he has a right to treatment, which means that 
an individual treatment program must be formulated 
within 30 days after he is admitted. Restrictions on 
visitors, phone calls, use of one’s clothing, regular access 
to exercise, keeping one’s own money, and so forth are 
not allowed unless written notice is given to next of kin 
indicating the reasons for the restriction. 


CRIMINAL LAWS 





Traditionally the criminal law’s concern with alcohol use 
has focused on two situations—driving after excessive 
drinking, and appearing in public in an intoxicated con- 
dition. These two situations are what will be discussed 
here, but alcohol apparently plays a significant role in 
criminal activity generally. For example, a study of 20 
years ago in Ohio showed that about 80 per cent of those 
arrested on assault charges, 70 per cent of those arrested 
for murder, 60 per cent of those arrested for robbery, and 
45 per cent of those arrested for rape had blood alcohol 
levels of .10 or higher. We do not know the effect that 
alcohol has in inspiring criminal conduct, but we may 
reasonably infer that alcohol may sufficiently release in- 
hibitions to allow a number of people to do things they 
would not do if sober. 


DRUNK DRIVING 





The use of alcohol is closely associated with the number 
and severity of traffic accidents. North Carolina now has 
several legal means for dealing with drunk driving. A 
section of the motor vehicle law prohibits driving a 
vehicle while under the influence of intoxicating liquor. 
A first violation of that statute can result in a penalty of a 
$100 to $500 fine and/or 30 days to six months’ impri- 
sonment. Upon conviction, the Department of Motor 
Vehicles is to suspend the driver's license for up to one 
year, but the trial judge may grant a limited driving 
privilege. For second and subsequent violations, the 
punishment is raised up to a maximum of two years’ 
imprisonment, the period of license revocation is ex- 
tended, and a limited driving privilege may not be 
granted. 

An officer who makes an arrest for driving under the 
influence is entitled to require the person being arrested 
to take a chemical or breath or blood test to determine his 
blood alcohol level (the breathalyzer is almost invariably 
used), and the refusal to take that test by itself requires 
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the Department to suspend the driver's license for six 
months. Before 1973 the period of revocation was 60 days 
and the defendant could have his license returned if he 
was later acquitted of the drunk-driving charge. Now a 
later acquittal has no effect on the revocation for failing 
to take the test. 


Effective January 1, 1975, the drunk-driving statute 
was amended to create the offense of driving with the 
blood alcohol level of .10 per cent or higher. This charge 
may be used in lieu of the charge of drunk driving and 
carries the same penalty. It requires no proof whatever 
that the driver was affected by the alcohol in his system — 
that the alcohol affected his driving; all that must be 
proved is that he had a blood alcohol level of .10 per cent 
or more. 


The recent changes in the motor vehicle laws show the 
legislature’s clear intent to make convictions for drunk 
driving easier. The legislation was passed in response to 
arguments that easier convictions would reduce the 
devastation on our highways caused by drunk drivers. It is 
not universally accepted, however, that the changes in 
the law will have this effect. Ever since the connection of 
alcohol with bad driving was established, various states 
have passed Stricter and stricter regulations on driving 
under the influence. The laws of many states have re- 
quired the driver to take a breathalyzer test and have pro- 
vided that the presence of a certain blood Jevel (it was .10 
per cent under the previous law in this state) raises a pre- 
sumption that the driver was under the influence. Now 
the trend is toward legislation making the presence of a 
certain blood level unlawful itself. But, for all that, the 
rate of drunk driving and alcohol-related accidents ap- 
parently has not dropped. 


The evidence from other jurisdictions is conflicting on 
whether the new .10 per cent offense will have any appre- 
ciable effect. A similar change did have obvious benefits 
when first implemented in Great Britain, but apparently 
mainly because it was instituted with great fanfare and 
much publicity on how tough enforcement would be. 
When experience showed something less than that, the 
rate of drunk driving went back up. The difficulties in 
predicting the actual effect of any legislation might be 
gauged by looking at some questions that arise about the 
new .10 per cent offense. Will juries be suspicious of a 
gadget, the breathalyzer, that they do not really under- 
stand very well and refuse to convict on its evidence 
alone? With the breathalyzer results now all-important, 
will defense attorneys refuse ever to concede the blood al- 
cohol level of the defendant and greatly extend the time 
needed by the state to show the reliability of the machine, 
thus requiring breathalyzer operators to spend more time 
in court and reducing their availability for their other 
duties? And will that back up the court calendar so that 
the number of drunk-driving convictions actually drops? 
And will the new .10 per cent offense mean that no judge 
or jury will ever again convict a defendant of driving 
under the influence with a level less than .10 per cent 
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even though it is clear that driving can be substantially 
impaired at a lesser level? 

Finally, what difference will it really make if the 
number of drunk-driving convictions is increased? If the 
evidence that the dangerous drunk driving is done by a 
very small number of drivers with very serious drinking 
problems is correct, perhaps increased convictions will 
have no effect because those people are already being 
convicted and are still unable to halt their drinking. In- 
creasing the number of convictions might only extend the 
criminal penalties to drivers who are less dangerous. 
Perhaps we ought instead to remove criminal penalties 
for this conduct altogether and increase treatment for the 
few drivers who create the serious traffic dangers. 


PUBLIC DRUNKENNESS 





One area in which decriminalization has been tried ex- 
tensively already is public drunkenness. Unfortunately 
the approach has been disappointing. Because public 
drunkenness accounts for about one-quarter of all arrests 
in the country — about one-third of the nontraffic arrests 
in North Carolina — and because putting the drunk in jail 
for a few days does little to keep him from coming back 
again and again, a number of jurisdictions have chosen to 
remove the criminal penalty for that offense and try to 
divert the chronic alcoholic who is the worst offender to 
some detoxification and treatment program in which his 
alcoholism will be dealt with and he will emerge less likely 
to get drunk and appear in public to the nuisance of 
other citizens. In this state, being drunk in public is still a 
misdemeanor, and the legislature for the past several 
sessions has rejected attempts to repeal the offense; but 
some significant changes have been made in the law. 
Because of court decisions (which were later nullified by 
the U.S. Supreme Court), provisions were added to the 
drunkenness statute that a person who could show he was 
an alcoholic would have to be acquitted of the offense. 
That provision remains the law, but it also remains the 
law that if the defendant is successful in that defense, he 
is subject to up to two years’ commitment or restriction 
for treatment. Not surprisingly, faced with that choice or 
20 days in jail for a conviction of the criminal offense, few 
raise the defense of alcoholism. 

(The 1973 General Assembly, making a compromise 
on drunkenness law reform, attempted to encourage 
police to help drunks by codifying the practice of taking 
drunks home or to a hospital rather than arresting them. 
The criminal offense was left on the books, however, and 
no direction was given to when an arrest should be made 
and when other assistance should be provided. As this is 
written, several trial judges have found the drunkenness 
statute now unconstitutional because of the delegation of 
the legislative function to the officer. That result was 
considered and discussed in the Fall 1974 issue of Popular 
Government on page 19.) 

In other states, repeal of the drunkenness offense is 
usually accompanied by a new authority for police or 





other public officers to take “protective custody” of 
public drunks — not to arrest them but to take them for 
detoxification and further treatment. Recent changes in 
the Hughes Act provide additional federal funds to the 
states that take this approach. This is another reform 
that, on the surface, appears to be perfectly reasonable : 
Stop arresting all those drunks, treat them instead, and 
they will become cured and not bother us any more. But a 
closer look at what has happened elsewhere is somewhat 
discouraging. First of all, alcoholics who get arrested for 
public drunkenness are generally not susceptible to ready 
if, indeed, any alcoholics are. Detoxification and 
a few days’ treatment do not have that great an effect on 
a middle-aged, homeless man with no skills, poor job 
prospects, and considerable medical and dental prob- 
lems. The reasons for his alcoholism are many and the 
treatments needed are diverse. And treatment is expen- 
sive. So, instead of taking the drunk out of the jail and 
curing him and reducing his cost to society, decriminali- 
zation of the drunkenness offense in this manner can be a 
very expensive proposition for the state. And even if 
substantial sums of money are spent on his rehabilita- 
tion, the chances of meaningful success may seem too low 
for the lawmaker to take that risk with the public's 


cures 


money. 


SUMMARY 





The problems of legislating with regard to public drunk- 
enness illustrate well the difficulties of trying to control 
alcohol use by statute. The prohibition on public intoxi- 


cation does not prevent people from becoming drunks. As 


we have seen in several examples, the law is a blunt in- 
strument and not often the best means for changing 
social customs. But the public drunkenness experience 
also illustrates that the well-meaning lawmaker, who 
genuinely wants to reduce the effects of alcoholism, is 
receiving little help from the medical and social scientists. 
The alternatives proposed for dealing with public drunks 
seem to the lawyer a confusing assortment of uncoordi- 
nated treatment modes, none of which has much prospect 
of success. Each alcoholism professional seems to have his 
own pet theory, and the lawmaker must be perplexed 
about what should be codified and funded. And he gets 
little better help from the social scientists. The people at 
the detoxification project in St. Louis claimed substantial 
success for their alternative to arresting public drunks — 
and thereby inspired many of the changes in the law. But 
it turns out that their success was overstated and their 
costs underestimated. And that is typical; “evaluations” 
of experimental projects most often seem intended only 
to prove their sponsors correct and not to make an ob- 
jective review of what works and what does not. With that 
kind of assistance —along with all of the political diffi- 
culties of legislating on this subject —it is not surprising 
that lawmakers continue to mostly “muddle” and com- 
promise their way through decisions on legal control of 


alcohol and that the law remains an essentially neutral 
force rather than a positive one for reducing alcohol 
abuse. 
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IN MANY WAYS, the hallmark of the 1975 General 
Assembly was the battle for political control, and few 
matters taken up this session show that struggle more 
clearly than the election laws. Many of the 1975 amend- 
ments to the state’s election procedures reflect the fact 
that legislators, political parties, and party factions be- 
lieve that the rules by which elections are conducted and 
under which candidates and parties must operate deter- 
mine the outcome of the elections and shape the destiny 
of politics and government. The most significant 1975 
actions illustrating this point are the decisions by the 
General Assembly to separate the presidential primary 
from the statewide primary and to change the rules by 
which candidates may run in the presidential primary. 

The presidential primary was the focus of the most 
intense political in-fighting of the session, as the so-called 
moderate and conservative factions of the Democratic 
Party battled to boost the respective candidacies of 
former Governor Terry Sanford and Alabama Governor 
George Wallace. The battle was triggered by H 269, 
which would have abolished the primary altogether. At 
various times it involved H 718 (changing the date of the 
primary and candidate eligibility) and S 537 (specifying 
which candidates may appear on the ballot). In the end, 
it turned on the fate of H 627, enacted as Ch. 744, which 
fixed a March primary, changed the candidacy eligibility 
rules, and eliminated the candidates’ filing fee. 

When the unusually complex legislative maneuverings 
had ended with the ratification of Ch. 744 two days be- 
fore adjournment, the moderates had prevailed. At issue 
was whether a head-to-head clash between Sanford and 
Wallace would be orchestrated by changing the present 
law. The issue was resolved so that the clash would occur, 
as Sanford forces ultimately preferred. 

Wallace himself appeared before a legislative commit- 
tee to urge that the primary not be repealed (H 269). He 
characterized this proposal as part of a multi-state move 
to block his nomination. He argued that the repeal would 
never have been considered had he not entered the 1972 
primary and beaten Sanford by 107,000 votes. He — and 
legislators of a variety of liberal to conservative hues — 
argued that the primary has the salutory effect of opening 
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up the nominating system by furnishing party members 
with an easy way to express their preferences and that it is 
a way of increasing members’ participation in party af- 
fairs. Finally he and others suggested that preserving the 
primary could be one way to dispel public cynicism and 
distrust of politics. 

His extraordinary appearance before the legislative 
committee (extraordinary because it is rare for a governor 
of one state to enter so directly into the politics of another, 
because many state political leaders sought to bask in his 
glow for their own purposes, and because his arguments 
were persuasive) precipitated the failure of H 269 in the 
Senate. The bill had already passed the House, where 
Sanford forces sponsored it in an effort to prevent their 
candidate from having to risk the humiliation of another 
defeat by Wallace and to ensure Sanford’s nomination in 
this state through his likely control of the caucus machin- 
ery. 

The arguments in favor of killing the primary were 
forceful but unpersuasive: the additional expense of two 
primaries ($450,000 to $500,000) and the facts that party 
disunity would be minimized, party activity and organi- 
zation would be enhanced, delegates’ votes would be 
more easily bartered through the first ballot, and Sanford 
would probably be more successful than Wallace in 
garnering caucus votes. 


HAVING LOST IN THEIR EFFORTS to repeal the 
primary, Sanford’s allies then turned their efforts to 
changing the rules of eligibility in order to guarantee a 
showdown between Sanford and Wallace, but a show- 
down in which Sanford’s vote would not be diluted by the 
presence of other candidates (such as Senators Bentsen 
and Jackson, former Senator Harris, former Governor 
Carter, and Representative Julian Bond). In this fight, 
they were far more successful. 

In its final form, Ch. 744 (H 827) provides that a per- 
son may not be a candidate in the presidential primary 
unless he has qualified for public financing of his cam- 
paign from the federal Presidential Primary Matching 
Payment Account or has filed a petition with 10,000 
voters’ signatures supporting his candidacy. More signif- 
icantly, no eligible person may be a candidate unless he 








requests the State Board of Elections to place his name on 
the ballot. This provision was the subject of much debate. 

Wallace supporters — in an effort to open the field to as 
many candidates as might want to enter it in order to 
dilute Sanford’s votes (as occurred in 1972)—sought to 
permit each nationally recognized candidate automatic- 
ally to be put on the ballot unless he specifically request- 
ed otherwise. Sanford allies, on the other hand, secured 
the passage of a provision that a qualifying candidate 
must notify the State Board that he wants his name to 
appear on the ballot. Sanford’s strategists figured that 
both he and Wallace will seek to appear and that other 
candidates may not wish to enter that kind of battle and 
would dilute Sanford’s vote if they did; accordingly, they 
sought to make it easy for other candidates to avoid en- 
tering. 

Still another aspect of the amended primary law favors 
Sanford’s candidacy. Recognizing that Wallace and 
former Governor Reagan of California might run as 
third-party candidates in the general election as well as in 
the Democratic or Republican primaries, Sanford’s legis- 
lative friends amended the primary law to provide that no 
person who is a candidate in a party primary may appear 
on the general election ballot as a third-party candidate 
or an independent. 


GOVERNOR WALLACE’S APPEAL in North Carolina 
is strong. His 1972 primary victory and his influence in 
the 1975 debates on whether to retain the presidential 
primary law testify to it. Recognizing that his appeal has 
a coat-tail effect, the legislature was obliged to decide 
when the presidential primary should be held, particular- 
ly whether it should be held at the same time as the state- 
wide primary. Its decision was to separate the two pri- 
maries by a substantial period of time. 

Under the former law, the presidential and statewide 
primaries both were held early in May. Under the new 
law, the presidential primary will be held on the fourth 
Tuesday in March (March 23, 1976), and the statewide 
primaries on the third Tuesday in August (August 17, 
1976). This split is designed to have the effect of mini- 
mizing Wallace’s appeal in state primaries, making the 
North Carolina presidential primary the fourth earliest in 
the country (preceded only by New Hampshire, Florida, 
and Illinois), and thus making it more the center of 
national attention than it was previously. Its national 
significance will substantially affect the Wallace and 
Sanford candidacies. If Sanford defeats Wallace, he will 
be recognized early as a promising and viable candidate, 
but if he loses, he can count himself out of the race alto- 
gether (he already has stated that the North Carolina 
primary is a make-or-break proposition for him). By the 
same token, if Wallace succumbs to Sanford, his pros- 
pects will dim since he will have been beaten not only by a 
fellow Southerner but by a moderate as well. 

Having concluded to separate the presidential and 
statewide primaries, the legislators then had to decide 


when to hold the statewide primary. Some favored re- 
taining the May date. They argued that an early state- 
wide primary would permit time for primary wounds to 
heal before the general election, that farmers are more 


likely to vote in the spring than during the fall harvest, 
that preparing for a second primary is administratively 
difficult in the short period between late August and the 
time the machinery goes into gear for the fall general 
election, that shortening the time between the primary 
and the general election is not likely to reduce the costs of 
general election campaigns, and that indeed the shorter 
time would cause the parties and candidates to place 
more reliance on media (thus increasing the cost of run- 
ning) and less on volunteers (thereby weakening party 
organization). 

Advocates of the August primary contended that the 
shorter time between the primary and the general election 
would save the candidates and the parties money, reduce 
physical stress on candidates, and overcome voter dis- 
illusionment and disgust with politics (“the less they hear 
about politics, the less cynical they will be about it”). 
They also pointed out that farmers, students, and those 
on vacation in August may vote by absentee ballot if they 
really want to participate in the primaries. Finally, they 
sought to place a long period between the presidential 
and state primaries, hoping to minimize Wallace's coat- 
tail effects. The upshot of the debate was that the state- 
wide primary will be held on the third Tuesday in August. 
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THE CITY OF WILMINGTON will spend $265,000 this 
year to buy new pumps for its sewerage treatment plant 
and another $195,000 to pave the streets in the low and 
moderate income neighborhoods. Catawba County has 
set aside $50,000 of its 1975-76 budget to buy a new land- 
fill site and will spend $3,200 to replace a pick-up truck 
for its building inspection office. Goldsboro has budgeted 
$1.2 million this year to build a new police-fire complex. 
These expenditures differ in nature and amount, but are 
alike in one way —they are all capital outlays. 

This article will examine the elements involved in 
planning and budgeting for capital outlays and improve- 
ment. Specifically, it will look at the capital improvement 
plan, financial projections for capital planning purposes, 
project evaluation, sources of funding for different types 
of capital outlays, authorization of capital projects or 
outlays by the governing board, and capital budget exe- 
cution. But first we need to define capital outlay and see 
why special processes have evolved in many jurisdictions 
for capital planning and budgeting. 


WHAT IS A CAPITAL OUTLAY? 





Capital outlays are different from other expenses. Capital 
outlays are durable — that is, they yield benefits for many 
years, and/or they result in the acquisition of property 
that has a long life. Capital outlays are ususlly nonrecur- 
ring; that is, they are not made year after year but less 
frequently, and often with irregular intervals of time be- 
tween periodic replacements. Capital outlays are also 
typically expensive, requiring large expenditures com- 
pared with most on-going current expenditures. 

Two formal definitions of capital outlay are available 
in the literature. One is from economics, and it gives a 
broad meaning to the concept. The other is from ac- 
counting, and it provides a more restricted definition. 

Economics states that a capital outlay is any expendi- 
ture that will produce a stream of benefits in future years 
as well as the present one,! whereas a current expendi- 


1. G. David Quirin, The Capital Expenditure Decision (Home- 


wood, Ill,: Richard D. Irwin, Inc., 1967), pp. 1-2. 
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ture yields benefits for only the current year. Under this 
definition, whether the capital outlay results in the ac- 
quisition of a fixed asset or property is irrelevant. Thus, 
even advertising or research and development expen- 
ditures, which accounting practices almost always charge 
to a current account, would be considered to be capital 
expenditures if they are made to obtain benefits, reve- 
nues, or services for the future years as well as the present 
one. An example of a local government expenditure of 
this kind would be an expenditure for a change-over to 
new property tax collection procedures that are intended 
to raise the percentage of the property tax levy that is 
actually collected. Economics would classify this expen- 
diture as a capital outlay because the impact or benefits 
resulting from it will occur very largely in the future. This 
is clearly a broad conception of capital outlay. 

Accounting, on the other hand, says that a capital 
outlay is one that results in the acquisition of a fixed 
asset.2 This is the definition generally used for capital 
planning and budgeting. A fixed asset refers to tangible 
property that is held or used for a long period of time.3 
Fixed as used here does not mean immobile; thus, an 
automobile is commonly classified as a fixed asset. The 
major difference between these two definitions from 
accounting and from economics is whether a fixed asset is 
acquired. Economics says that any outlay that produces 
future benefits, whether or not a fixed asset is acquired, is 
a capital outlay. To qualify as a capital outlay under the 
definition from accounting, however, an expenditure 
must both produce future benefits and result in the 
acquisition of a fixed asset or add to an existing one. 
Indeed, it is through the use of the fixed asset that the 
future benefits are realized. 

The definition from accounting is the one generally 
used in government financial practices, and that is the 
meaning intended for capital outlay in this article. The 
major categories of capital outlay under this definition 
are: 


2. National Committee on Government Accounting, Governmental 
Accounting, Auditing, and Financial Reporting (Chicago: Municipal 
Finance Officers Association of the United States and Canada, 1968), p. 
155. 

3. In commercial accounting, the notion of fixed asset may also en- 
compass intangible property that has a long life and monetary value. 





1. Land. This category includes land; legal, broker- 
age, and other expenses incidental to the purchase of 
land; and land-preparation costs. 

2. Buildings. This designation refers to permanent 
structures for housing persons or property and equipment 
or furnishings that are fixed or attached to such struc- 
tures. The costs for legal, architectural, and engineering 
services related to building construction also belong here. 

3. Improvements other than buildings. Examples in 
this category are streets, bridges, tunnels, and water or 
sewer lines. 

4. Unattached equipment or furnishings. Included 
here are trucks, automobiles, pumps, desks, and other 
equipment that is used for more than one year or fiscal 
period. 


WHY CAPITAL PLANNING AND BUDGETING? 





Why would a local government establish a special process 
or set of procedures for making and implementing capital 
outlay decisions? What are the factors that contribute to 
the importance of and need for capital planning and 
budgeting? First, the sheer magnitude of many capital 
outlays and the large amount of money required for 
them, especially in the construction of buildings or im- 
provements, is reason to give special attention to capital 
outlay decisions. Because capital outlays are often so 
large, the decisions of local government to undertake 
them can shape the most basic features of a community. 
For example, a schoci board’s decision to locate a new 
high school on the north side of a city can speed major 
new development there and indirectly slow growth in 
other neighborhoods. Moreover, capital outlay decisions 
usually bring about the largest alterations in a locality’s 
budget. In other words, while operating expenses remain 
relatively stable from year to year, the thorniest problems 
in a locality’s budget often concern capital construction 
or acquisition requests. 

Capital planning and budgeting are needed also be- 
cause the consequences of a capital outlay decision usual- 
ly extend well into the future. In other words, the impact 
of the decision is probably irreversible for as long as the 
useful life of the facility or equipment acquired with the 
outlay. Thus, when the local governing board decides to 
build a new city hall or a county courthouse in a particu- 
lar style and on a specific site, the community will have to 
live with that decision, whatever its merits, for perhaps 
thirty or forty years—there is not much of a market for a 
secondhand city hall or courthouse. Similarly, if a small 
town buys a new fire truck, it has committed itself to the 
technology represented by the new truck’s capabilities for 
perhaps ten years. We may hope that those capabilities 
adequately meet the fire-fighting needs of the town, for it 
will probably have to rely on the truck for a long time 
whatever its adequacy. 

Capital outlay decisions are frequently financed in 
whole or part with bonds, and the risk of default in bond 
financing is another reason for having special procedures 


for making capital outlay decisions. Moreover, with bond 
financing the governing board this year binds future 
governing boards to pay annual principal and interest 
installments on the bonds. In other words, the present 
governing board exercises significant authority over those 
that follow it; therefore, care should be taken in making 
capital outlay and financial decisions. 

Capital planning and budgeting helps a community 
provide for the orderly replacement and development of 
public facilities. To maintain the quality and efficiency 
of public services such as water and sewer systems, public 
transportation, schools, or recreation, the facilities in- 
volved must be replaced or upgraded periodically. More- 
over, new buildings or equipment are often needed to 
meet the growth in service demand. Both the replace- 
ment and new capital needs must be taken care of within 
the limited capital resources of the community. A capital 
planning and budget process helps achieve this purpose 
not by lessening the need for new or replacement facil- 
ities or by increasing the resources to meet capital needs, 
but by setting priorities to meet the most pressing needs 
first, by submitting projects to several analytic stages to 
eliminate poor or very low-priority projects, by more 
careful scheduling to lower somewhat the costs on 
approved projects, and by providing revenue projections 
to help a community avoid overextending itself finan- 
cially in meeting capital needs. 

In sum, the size or magnitude of capital outlays, their 
effect on the basic features or development of a commun- 
ity, the fact that capital decisions once implemented are 
irreversible for a long time, the frequent reliance on 
bonds to finance capital projects, and the need for or- 
derly replacement and development of capital facilities 
all help to explain why capital planning and budgeting 
can be an important decision and management process 
for local government. 


CAPITAL PLANNING AND BUDGET PROCESS 





What is a capital planning and budget process? It cannot 
be precisely defined. In a very general sense, the process 
plans, budgets, and implements capital outlays or im- 
provements. However, this says very little, except that the 
process does not or ought not to stop with authorization. 
It extends to implementation, whether this be purchase 
or construction. 

This article describes the capital planning and budget 
process in terms of six elements encompassed in three 
stages: 


1. Planning stage, which consists of the capital im- 
provement program and the projection of revenues avail- 
able for capital outlays. 

2. Budget stage, which has three steps or elements: 
project evaluation, project financing, and authorization 
or approval of the capital budget. 

3. Implementation stage, which refers to construction 
or to the purchase of land or equipment. 
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All three stages with their six elements constitute a full 
capital planning and budget process. We should note 
here that the appearance of a capital or fixed asset state- 
ment in a local unit’s budget does not mean necessarily 
that the unit has a separate process or special procedures 
for making capital expenditure decisions. A statement in 
the budget documents can be used to show what expenses 
are capital and how much of the budget they take. Many 
jurisdictions, including the federal government, use such 
a statement in their budget books without having either a 
full-fledged or even a partial capital planning and budget 
process. Such a process implies that capital outlay deci- 
sions are treated differently from operating decisions. 


CAPITAL PLANNING: THE CAPITAL 
IMPROVEMENT PROGRAM 





A capital improvement program (CIP) is a list of capital 
projects that a locality expects to undertake or capital 
outlays that it expects to make in the future. Usually, a 
CIP extends five or six years into the future. Charlotte has 
a five-year CIP and Morganton a six-year program. Ex- 
perience has shown five or six years to be a reasonable 
time horizon for projecting capital needs of local govern- 
ment. If the projection goes out much further into the 
future, it becomes less a projection and more a guess. 

In simple form, a CIP may be no more than a list 
prepared by the administration that shows future capital 
outlays by year. However, in both content and process, a 
CIP usually evolves into something more elaborate, espe- 
cially for medium-sized or large jurisdictions. 

The content of a typical CIP is best illustrated by the 
form on page 15. Later such a form would be used for 
each outlay or project expected to be made or undertaken 
in the planning period. The form divides each project in- 
to elements, which are usually planning and design, con- 
struction, land acquisition and preparation, and equip- 
ment or furnishings. The form (and correspondingly, the 
CIP process) distinguishes among different time periods. 
The first period is for prior years’ expenditures. The 
second is for expenditures submitted for appropriation by 
the governing board in the budget year, 1976 on the form 
shown. The third is for the planning period per se, 1977 
through 1980; and the final time period refers to costs 
that can reasonably be foreseen beyond the planning 
period — that is, beyond 1980. This time-phasing of pro- 
jects or project elements is important not only in sched- 
uling but also in setting priorities. A project planned for 
1977 has a higher priority than one listed for 1980. The 
CIP form also shows the sources of funding for each 
project: bond proceeds, local current revenue, capital 
reserves, and federal or state aid. It also indicates the 
effect of a capital project or outlay on the annual 
operating budget, what department or agency is request- 
ing the project, and what other departments have an in- 
terest in it. 

The preparation of a CIP is usually coordinated by the 
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planning or budget/finance officer in medium-sized to 
large localities and by the public works director or 
manager in small communities.4 Some small towns such 
as Wake Forest and Granite Quarry have contracted with 
the State Department of Natural and Economic Resour- 
ces for preparation of a CIP. 

The total time required for CIP preparation, review, 
and approval may span three or four months in large 
jurisdictions and a month or two for small ones. An im- 
portant question with regard to timing is whether the CIP 
process should occur before, simultaneously with, or after 
the annual budget process. In Greensboro last year, the 
CIP process started in early fall and was completed in 
early March when the annual budget process was getting 
under way.5 Thus, the CIP was one factor that set the 
stage for the annual operating budget in Greensboro. 
The other was a five-year projection of annual operating 
needs. Without such a projection, preparing the CIP 
before the annual operating budget runs the risk that 
capital plans will be formulated without regard for pro- 
gram or annual operating needs. Ideally, the best timing 
is probably to proceed with the CIP and annual budget 
processes simultaneously. The inherent difficulty in such 
a schedule is that each process requires much work, in 
both preparation and review, and doing both together 
may be very difficult in practice. 

Most capital projects or outlay proposals that are in- 
cluded in a CIP usually originate at the request of city or 
county departments, particularly departments respon- 
sible for streets, roads, and water-sewer operations and 
those that have new programs that are just getting under 
way. In some cities— for example, Greensboro — citizen 
groups and individual citizens are becoming increasingly 
active in proposing capital outlay expenditures for the 
city. 

Once capital outlay proposals for the CIP are made, 
they undergo several stages of review. The local planning 
agency and planning staff often make one review. They 
evaluate capital outlays proposed for inclusion in the CIP 
in terms of need, conformity to the locality’s comprehen- 
sive development plan (if there is one) and land-use 
patterns, and whether alternatives are available to the 
proposals. The planning agency may hold public hear- 
ings on the capital proposals, which can be conducted in 
city hall or the county courthouse or in the neighbor- 
hoods. 

The manager or chief executive officer also reviews 
capital outlays or projects proposed for inclusion in the 
CIP. In medium-sized and large jurisdictions, he will 


4. Detailed models of the CIP process for local government appear 
in Lennox L. Moak and Kathryn W. Killian, A Manual for the Pre- 
paration and Adoption of Capital Programs and Budgets by Local Gov- 
ernments (Chicago: Municipal Finance Officers Association of the 
United States and Canada, 1964), and in the American Society of Plan- 
ning Officials, Capital Improvement Programming (Chicago: ASPO 
Planning Advisory Service, 1961). 

5. Information about the Greensboro CIP process was obtained 
from interviews with the planning and finance directors of Greensboro. 
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likely ask for help from the budget or finance director, 
the city or county engineer, and the planning officer. 
This review considers whether particular proposals are in 
fact capital and belong in the CIP or are more appropri- 
ately handled in the operating budget; it checks the 
technical accuracy of the proposals; and it evaluates 
them in terms of need, financial feasibility, and the avail- 
ability of alternatives. 

The final review of CIP proposals is conducted by the 
local governing board. The review can be carried out by 
the full board or by a committee on public works or fi- 
nance. In either case, more public hearings may be held 
at this stage, with popular feelings on projects weighed 
against need, financial feasibility, and other factors. 
When the review is finished and the final decisions about 
inclusion or exclusion of projects are made, the governing 
board can stop here, or it can adopt a formal resolution 
approving the CIP. This latter course is recommended by 
most authorities since it formalizes the CIP process. How- 
ever, such a resolution is not legally binding. It neither 
commits funds to a project nor gives the go-ahead to start 
construction or to make a purchase. The resolution is 
basically a statement of governing board intent. Actual 
appropriation for any capital outlay included in the CIP 
must occur either in the annual budget ordinance or in a 
separate capital projects ordinance. After the CIP is re- 
viewed and approved by the governing board, a CIP 
document is usually published and distributed. 

The CIP process can be repeated every year (as it often 
is in larger cities and counties), or it can be repeated less 
frequently - that is, every few years or only when major 
capital outlay needs face the community. The advantage 


of annual repetition or renewal is that by the time most of 
the individual projects or outlays reach the point of 
budget authorization and appropriation, they have been 
submitted to review several times. 


CAPITAL PLANNING: REVENUE PROJECTIONS 





Revenue projections are undertaken to provide an esti- 
mate of the financial resources available for capital 
outlay purposes for the same five- or six-year period that 
is covered by the capital improvement program. Such 
projections are important because having a CIP without 
knowing about revenue in effect proposes capital deci- 
sions without regard for the financial ability of the com- 
munity to implement the decisions. Moreover, projecting 
the revenue available for capital outlays means that 
future operating needs are also projected. Because 
capital outlays are frequently financed with current reve- 
nue, the revenue available for capital outlays cannot be 
predicted realistically without also figuring how much 
revenue operating needs are likely to absorb in the future. 

Four projections are involved in predicting revenue 
available for capital outlay purposes: local current 
revenuc, federal and state aid, expenditures for operat- 
ing needs, and debt-incurring capacity. Using the first 
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three projections, non-debt financing available for capi- 
tal outlays in any year of the planning period is simply 
local current revenue plus federal and state aid minus ex- 
penditures for operating needs for that year. Adding 
debt-incurring capacity to this equation yields an esti- 
mate of total possible financing for capital purposes for 
the year. This is in a very general way how the projections 
are used. 

Projections of local current revenue are usually based 
on past trends in existing revenue sources. In looking at 
the trends, natural growth must be distinguished from 
growth resulting from changes in a revenue or tax base or 
rate made by the local governing board or the General 
Assembly. Since the revenues from individual sources 
usually grow at different rates, projections are better 
based on the individual revenue trend for each revenue 
source followed by summation than on the total revenue 
trend. If changes in revenue classifications have been 
made during the trend period, past classifications must 
be adjusted to make them consistent with existing ones. 
Finally, in making the projections, existing revenue 
sources and tax rates are assumed to continue through 
the planning period, and the trends, as carried into the 
future, must of course be adjusted for changes in fiscal 
conditions expected in that period. 

Two major local current revenue sources in North Car- 
olina are the property tax and income from water-sewer 
systems. Projection of future revenue from the property 
tax must consider existing assessed valuation, future 
building activity, any revaluation or annexation that will 
occur during the planning period, and the expected 
collection rate. Water-sewer operations are often self- 
supporting; therefore, cost is suggested as the most ap- 
propriate base for projecting revenue from them. This in- 
volves predicting the number of water-sewer customers 
(by category if applicable), the average consumption per 
customer, and cost per gallon at the expected level of pro- 
jection. This yields the amount of revenue that must be 
secured to cover costs. These revenues can then, in terms 
of existing rates, be increased to allow for profit or de- 
creased to account for subsidy of water-sewer operations. 

Federal and state aid is a major source of revenue for 
county government and of growing importance for mu- 
nicipal government in North Carolina. Projecting the 
amount of federal and state aid available to a local 
governmental unit for capital or operating purposes is 
problematic; the degree of difficulty depends greatly on 
the legal and administrative provisions governing the 
distribution of that aid. 

Projecting federal general revenue-sharing for a local 
unit has been relatively easy to this point.6 Money from 
this source has been distributed pursuant to a five-year 
congressional appropriation by a formula based on 


6. Until this year, local units have known well beforehand and with 
considerable accuracy how much revenue-sharing they were going to get 
for a particular year. Revenue-sharing allocations for some local units 
have changed unexpectedly this year, probably because of changes in 
the data sources used in the revenue-sharing formula. 





population, tax effort, and per capita income weighted 
inversely. The distribution chain for revenue-sharing is 
short, going directly from the U.S. Treasury to the 
locality. The renewal of revenue-sharing beyond 1976 is 
uncertain, which creates a major projection problem. 

Other federal and state aid is distributed pursuant to 
an annual appropriation and by either formula or grant. 
Major formula aids are welfare and the entitlement and 
hold-harmless portions of the community development 
program. In projecting formula aid, the major problems 
are ascertaining the appropriations that Congress or the 
General Assembly will make each year, determining 
whether they will change the formulas, and if so, how. 
The distribution chain for formula aid is medium-long, 
going from the U.S. or state treasury, through the ap- 
propriation process by Congress or the General Assembly, 
and then to the locality. Projecting aid coming to a 
locality from either the federal or state government by 
formula is difficult but can be done with reasonable 
accuracy. Moreover, it is much less difficult than project- 
ing federal and state aid distributed by grant. 

Federal grant aid is an important revenue source in 
education, and federal and state grant aid is also avail- 
able to law enforcement, mental health, and many other 
local programs. Projecting such aid is very difficult 
because grants are made pursuant not only to an annual 
appropriation but also to the judgment of a federal or 
state administrator. Also the distribution chain for grant 
aid is long; for federal grants it runs from the U.S. Treas- 
ury, through the appropriation process by Congress, and 
through an administrative decision by a federal official 
before the aid comes to the locality. Despite the hazards 
involved in projecting federal and state grant aid, the 
projection should be made for capital planning purposes, 
however, with a wide conservative margin left for error. 

Once local current revenue and federal or state aid is 
projected, the amount of this funding that must go to 
finance operating needs in the planning period is then 
projected. As with local current revenue, the projection 
of operating expenses is based on historical trends, 
grouped by certain categories (usually departments, 
functions, or funds) and adjusted for the conditions ex- 
pected to prevail in the planning period. 

Projecting debt-incurring capacity is an important 
element of financial projections for capital planning 
purposes simply because most localities issue bonds to 
finance major capital improvements. Most debt assumed 
by local governments in North Carolina is general-obliga- 
tion debt, which means that it is backed by the unit's 
full tax-raising power. Such debt is subject to a legal limit 
in North Carolina, and debt-incurring capacity for a 
locality can be conceived of in terms of this limit. The 
limit prohibits general-obligation debt from exceeding 
8 per cent of the value of the locality’s property that is 
subject to property taxation.” The 8 per cent limit does 
not pertain to revenue bonds — bonds backed solely by the 


7. N.C. Gen. Stat. § 159-55. 


earnings of a public enterprise, refunding bonds — bonds 
issued to retire or pay off existing outstanding debt, or 
bonds for water, sewer, gas, electric power, and erosion 
control. One calculates debt-incurring capacity in terms 
of the 8 per cent limit for any year in the planning period 
by multiplying appraised property value by 8 per cent 
and subtracting from that general-obligation debt au- 
thorized and outstanding together with such debt that 
has been authorized but not issued. 

The 8 per cent statutory limit gives North Carolina 
local governments broad leeway for contracting new 
general-obligation debt. In other words, given the exist- 
ing debt of local units, the limit typically provides a very 
large debt-incurring capacity and serves mainly as an 
outside limit on such capacity. The North Carolina Local 
Government Commission therefore generally recom- 
mends that a lower debt limit, anywhere from 3 to 6 per 
cent, be used as a practical limit or guide depending on 
local fiscal conditions and the purpose for which the debt 
is contracted. Moreover, other economic or fiscal indi- 
cators can be used to determine what is a fiscally sound 
debt-incurring capacity for a locality. One is debt per 
person. Another is debt per $1,000 of personal income, 
and a third is the percentage of the local operating bud- 
get that goes to annual principal and interest payments. 
This percentage can range from a few percentage points 
to 25 or 30 per cent of the annual budget; 20 per cent is 
considered by some authorities to be a reasonably accept- 
able level.8 Note that in calculating debt per person or 
per $1,000 of personal income, all types of debt — general 
obligation, revenue, and so forth— should be included. 


CAPITAL BUDGETING: PROJECT EVALUATION 





Project evaluation refers to a detailed and often technical 
study of a capital outlay proposal, and it is usually done 
late in the planning stage or early in the budget stage. In 
other words, it is the study that a locality does or has done 
just before it decides finally whether to commit funding 
to a capital outlay or project. As such, it relates more to 
capital budgeting than to capital planning. 

Project evaluation can be conducted by in-house staff 
or contracted out to a consulting firm. If the project is 
large and involves technical considerations, part or all of 
the evaluation will be contracted out to an engineering or 
economic consulting firm. The purpose of evaluation, no 
matter who does it, is to help determine the need for 
and/or economic viability of the project. For capital con- 
struction, this may involve drawing up general specifica- 
tions but not detailed specifications or blueprints. 

The methods or techniques for project evaluation 
range from approaches that rely on observation and judg- 
ment to complex economic models. Informed judgment 


(Continued on page 20) 
8. J. Richard Aronson and Eli Schwartz, Management Policies in 


Local Government Finance (Washington: International City Managers 
Association, 1975), p. 325. 
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MORGANTON: A CASE STUDY IN CAPITAL 


PLANNING 





Edward Wyatt 


The author its the Morganton city manager. 


IN THE SPRING OF 1974, Morganton was finishing 
major water and sewer projects and obligations under 
an earlier annexation, and it was in a sound position to 
undertake a new program of capital improvements. 
The city administration was reluctant to do capital 
planning through the annual budget because the pres- 
sures of the annual budget tend to work against the 
establishment of the long-range goals and work sched- 
ules needed for capital planning. In order to plan for 
Morganton’s future needs and set priorities, the admin- 
istration proposed that the city develop a Capital Im- 
provements Program (CIP) extending from fiscal year 
1975-76 to fiscal year 1980-81. The city council ap- 
proved the proposal in May 1974, and work began on 
the CIP last fall. 

The planning director coordinated the preparation 
of the CIP. He began by asking all department heads 
to give him a list of capital needs for the next six years. 
The list was to include capital projects and equipment 
purchases estimated to cost $2,500 or more. The plan- 
ning director and the city manager then reviewed this 
list and deleted some requests that were unrealistic or 
not feasible. The planning director and the director of 
finance worked on funding for the requested projects, 
and in late November and early December the plan- 
ning director and the manager again reviewed the 
requests and determined priorities. In this process, all 
projects were matched with appropriate funding. 

In drawing up the list of projects and setting prior- 
ities, the administration had invaluable help from 
earlier planning studies that had been financed by 
federal 701 funds and contributions from a citizens’ 
advisory committee that made recommendations in 
the fields of transportation, growth policy, beautifica- 
tion, recreation, cultural enrichment, housing, and 
human resources. 

The physical format of the CIP had two sections. 
The first listed projects by functional areas, and the 
second cross-referenced projects by funding. An expla- 
nation was included beside each project and equip- 
ment purchase. The first section permitted review of 
projects by functional areas for the next six years, and 


the second is helpful to the finance department in co- 
ordinating funding. This approach is simple, and it 
makes the report more understandable. 

Resources. In determining funding, the director of 
planning and the finance director reviewed revenues 
for the preceding five years. This review showed past 
growth in particular sources. However, because of the 
present economic situation, no growth was projected 
for the future. Any growth that may occur will then 
help to cover escalating costs and unanticipated small 
projects. 

Morganton has had substantial funds to devote to 
capital improvements projects for general govern- 
mental activities. The following funds have been 
devoted almost entirely to capital projects and equip- 
ment purchases in recent years: Capital reserve, 
Powell Bill, and general revenue-sharing funds. Many 
cities have had to use revenue from the latter two 
sources to balance the operating budget, but this has 
not been necessary in Morganton. Also, community 
development bloc grant funds will be used almost 
entirely for capital projects. 

The major source of revenue for the Capital Reserve 
Fund is ABC surpluses, which have increased greatly 
since the ABC store was opened in 1963. 

The Powell Bill funds were increased for fiscal year 
1971-72 from 4 cent to 1 cent per gallon of gasoline. 
The amount is distributed to all municipalities in 
North Carolina according to a formula based on city 
road mileage and population. 

Another major source of capital funds is general 
revenue-sharing, which is slated to continue through 
1976. The CIP assumed the continuation of this source 
of revenue through the planning period. If revenue- 
sharing is not continued, the capital program will 
need to be revised and a number of projects reduced or 
deleted. In connection with revenue-sharing, the wis- 
dom of conservative budgeting of anticipated revenues 
has already been demonstrated. Since the CIP was 
prepared, we have learned that the city will lose ap- 
proximately 10 per cent in next year’s revenue-sharing 
allocation. The Community Development Act of 1974 
has given the city another funding source that may be 
used for capital projects. The city has a hold-harmless 
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entitlement for the next five years amounting to an 
excess of $750,000. 

The revenue picture for the water and sewer fund is 
quite different. The water and sewer rates had to be 
increased greatly for fiscal year 1975-76 just to bal- 
ance the fund —the sewer rate by some 85 per cent and 
the water rate by an average of 16 per cent. These in- 
creases will provide just enough for limited extensions 
and a systematic line-maintenance program. Thus, 
except for about $100,000 in unspent water bond 
funds, very little capital financing is available for ex- 
tensive water projects. A project costing over this 
amount will not be possible without state and federal 
funding. The situation is not as bleak with sewer pro- 
jects because of an unissued $2,000,000 bond author- 
ization. To meet a present need, some bonds may soon 
be issued from this authorization, but we expect that 
most of the authorization will be used for future 
projects. 

Electric revenues are likely to provide adequate 
money for reasonable capital improvements to the 
electric system —a fringe benefit of the fact that effi- 
cient management is keeping operating costs low and 
improvements are being made systematically. Even 
though its capital improvements are made on a cash 
basis rather than through a bond issue, the city’s retail 
electric rates are still considerabiy lower than those of 
the private power company in our area. 

Programs. Many capital projects and equipment 
purchases are planned for the period from 1975-76 
through 1980-81, which is possible because of a large 
amount of capital resources that will be available to 
Morganton during this period. 

The principal capital improvements scheduled for 
the next two fiscal years, 1975-76 and 1976-77, are 
streets and the urban-renewal project (some of the 
urban-renewal work will include street construction). 
Street projects slated for the next entire six years in- 
clude an annual resurfacing program, petitioned 
street-paving, a replacement program for curbs and 
gutters and sidewalks especially in the Central Busi- 
ness District, and the further development of a major 
thoroughfare program. This last project includes a 
loop system for the CBD and will include widening, 
curbing, and guttering a four-block area of the CBD. 

Recreation will get a lot of attention in the planning 
period, particularly in the development of neighbor- 
hood recreation areas and facilities. Until now, most 
capital improvements in recreation have been re- 
stricted to the two large facilities. On the basis of the 
earlier Community Development Report, the plan- 
ning board recommended that further improvements 
not be made at central recreation facilities until the 
neighborhood recreation program has been devel- 
oped. However, the CIP Report recommended that 
the eight acres that would be acquired from the Urban 


Renewal Authority contiguous to the Collett Street 
Recreation Center be developed immediately. This 
was proposed since the property is available, and there 
is an informal stipulation to develop it for recreation 
purposes. The Recreation Advisory Commission also 
recommended that initially at least a second ball field 
and a field house be built on the property, This 
recommendation was included in the CIP for FY 1976- 
77 in addition to the neighborhood facilities. 

Also among the high-priority needs for the city 
council to consider were a new warehouse, a new po- 
lice station and expanded fire facilities, and cemetery 
expansion. These projects are more involved in terms 
of cost and policy determination than most of the 
others included in the CIP. 

The city council has been disposed to build a new 
warehouse so that the present garage, which now con- 
tains the warehouse, could be enlarged to permit only 
servicing of vehicles. The city council was quite inter- 
ested in servicing vehicles for Burke County and the 
Town of Drexel, if these parties would participate in 
the cost of the new warehouse. A warehouse would 
provide adequate storage room for supplies, a meeting 
area for the Public Works Department, offices for the 
public works superintendents, and a communications 
center. The administration is now reviewing this ware- 
house proposal, which represents a major step in inter- 
governmental cooperation. 

A new police station is badly needed. The present 
one was renovated in 1958 for a police department 
that had 19 people. The department now has a total 
staff of 42. The CIP report recommends using the 
present joint fire and police facility for the fire station 
and expanding the fire substation, particularly for 
training purposes. This would occur after a new po- 
lice station was built. 

The two existing cemeteries have virtually no vacant 
spaces. After some initial discussion about whether the 
city should expand its cemetery facilities (and if so, 
where) or encourage private development of a ceme- 
tery, the city council accepted the Cemetery Com- 
mission’s recommendation to expand the city’s facili- 
ties. This is included in the CIP. 

The CIP program contains many equipment pur- 
chases. Most of them represent replacement of existing 
equipment and therefore involve little policy decision, 
but a major policy consideration was whether all 
police patrol cars would be replaced each year. 
Previously only half have been replaced each year, 
which has caused maintenance problems. The city 
council decided to replace all police cars beginning in 
the first year of the CIP since old police vehicles can 
then be used by other city departments. This practice 
will be reviewed annually. 

Several water and sewer system projects were 
planned in the CIP including replacing and extending 








Fall 1975 


19 








water and sewer lines. However, two major projects 
listed for FY 1975-76 include a major outfall line and 
a 16-inch water line. Major expansion of water and 
sewer treatment facilities is listed for the latter part of 
the six-year period. The city council agreed that these 
will have to be reviewed more closely as that time ap- 
proaches and actual use can be more accurately deter- 
mined. These projects will require the issuance of 
bonds, some of which are now authorized. 

The CIP provides for growth of the electric system, 
including placing electric lines underground in the 
CBD and development of a loop system for this area. 

After formally reviewing it in two special meetings, 
the Morganton City Council adopted the Capital Im- 
provements Program on May 24, 1975. The Council's 
role had not been passive. It had actively participated 
in amending recommendations of the administrative 
staff and the planning board’s recommendations, and 
in the preceding twelve months it had extensively 
reviewed a number of in-depth planning reports and 
studies. 

Future and Summary. Planning reports and docu- 
ments too often gather dust and are little used — “rub- 
ber stamped” by planning boards and governing 
bodies. This, in turn, has caused little acceptance for 
such plans and, therefore, a small degree of implemen- 
tation. We think that Morganton’s CIP can be suc- 
cessfully implemented because the report has corre- 
lated revenues with proposed programs — assuming 
that costs and revenues remain reasonable constant. 

Even though community needs and elected officials 
may change, the chances that most of the program 
can be implemented are good. The needs have been 
defined and subscribed to by the administrative staff, 
boards, and commissions, and, most especially, the 
city council. 

It is contemplated that each phase of the CIP will 
be implemented in the annual budget for the year it is 
planned. Also, there will be an update of the CIP each 
year to keep it current and on a six-year basis. 

Morganton has a Capital Improvements Program 
monitoring system that will help us to keep abreast of 
project implementation in any particular fiscal year. 
The system charts both the expected and the actual 
progress of projects and equipment purchases so that 
all departments can see how capital programs are 
getting along. This greatly improves accountability 
and responsibility. Without such an approach, the 
express direction of the governing body may not be 
implemented in accordance with its wishes. 

The future will tell whether Morganton’s Capital 
Improvements Program will be effectively imple- 
mented. But we feel, since the city council is com- 
mitted to the program, that the long-range goals will 
be realized and that available funds will be used in the 
most productive way. 
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CAPITAL PLANNING (Continued from page 17) 


based on field study or inspection is the simplest and 
probably the most often used of all evaluation methods. 
It is most applicable when the outlay being considered is 
a relatively small construction project or the purchase of 
equipment, or when the priorities among competing or 
alternative outlay proposals are fairly clear. It generally 
involves consulting with experts, manufacturers, and 
those who will use the facility or equipment and visiting 
other jurisdictions that have a similar facility or piece of 
equipment. Such an approach makes no claim of tech- 
nical certainty, for the result it produces rests ultimately 
on the judgment of the trained and experienced analyst. 

Another method of project evaluation is to use pre- 
established priority rankings. Categories of capital need 
are established, and project requests for any one year are 
allocated among the categories. This technique is par- 
ticularly useful when the dollar amount of capital project 
requests far exceeds the available financing. It helps to 
assure that high-priority projects get first draw on the 
funds. A pre-established priority ranking system for 
capital construction projects might have the following 
categories, ranging in order from high to low priority: 
— Urgently needed for safety of persons and property: 

— Renovation or addition to improve existing facility. 

—New facility to relieve existing, undesirable situation. 

— New facility to handle workload expansion in existing 
program. 

— New facility for a new program or service. 

The difficult part of a pre-established priority ranking 
system lies in selecting the categories and arranging the 
priorities in a way that satisfies both the manager and the 
governing board and then in staying with the priority 
categories from year to year. A pre-established priority 
ranking system will not work if there is significant dis- 
agreement between the manager and the governing 
board or among governing board members about the 
priorities, or if the categories are changed yearly. 

Economic techniques can be used for project evalua- 
tion when a project will generate a stream of revenue over 
the period of its useful life. Government activities or 
projects that produce revenue are those financed in 
significant part with user fees —for example, water-sewer 
operations, mass transit, certain recreation programs, 
and sometimes solid-waste pickup and disposal. Econo- 
mic analysis can also be used to evaluate a capital project 
or piece of equipment that generates a stream of savings 
over the period of its useful life. For example, a munici- 
pality may be renting privately owned office facilities, 
and the question arises whether the cost of a new city hall 
would be compensated for in whole or part by the savings 
in private office rentals (less annual maintenance cost on 
the city hall) by having the city hall. 

Various economic techniques can be used to evaluate 
capital projects. Two of the most widely used ones are 
discussed here. One is called the pay-back method. This 
is simply the number of years required before the annual 
net proceeds or income from a project recoups the orig- 








inal capital cost or investment. Thus, pay-back is stated 
in years or by time period, and it is calculated by dividing 
the initial capital investment by anticipated annual net 
income resulting from the investment. The pay-back 
method is simple. Another advantage is that when capital 
funds are lean, it favors projects that return income or 
capital to the locality quickly. The disadvantages of pay- 
back are that (1) it fails to consider earnings after the 
investment has been recouped; and (2) it weights earn- 
ings in different time periods or years equally, whereas 
because of inflation and the uncertainty or risk associ- 
ated with the future, near-term earnings should be 
weighted more heavily than far-term earnings in project 
evaluation. 

A second economic technique that can be used for 
project evaluation in the public sector is the discounted- 
cash-flow or net-present-value method.9 Under this 
method, the stream of annual net income or savings over 
the expected life of a project is discounted back to the 
present time; the discounting mechanism would probably 
be the interest rate that the locality must pay for bor- 
rowed funds. Then, the sum of the discounted net income 
or savings is compared with the initial investment in the 
project, and if the discounted income or savings exceed 
the investment, the project may be considered to be 
economically viable. 

One advantage of the discounted-cash-flow method of 
project evaluation is that unlike the pay-back method, it 
considers all net earnings or savings of the project over 
the period of its useful life. Moreover, it takes into ac- 
count the time value of money by weighting earlier 
earnings or savings more than later ones through the dis- 
count factor. However, this method presents a problem in 
the selection of an appropriate discount rate. Some 
economists argue that a locality’s cost of borrowing 
provides too low a discount rate because of the tax-exempt 
status of municipal bonds. Moreover, the money allocat- 
ed to a government project, if invested in the private 
sector, could most probably earn a rate or return much 
higher than the municipal borrowing rate. Another 
problem with the discounted-cash-flow method (shared 
by all economic analysis techniques) is that it gives undue 
emphasis to benefits that can be quantified. The capital 
outlays or projects of local government usually have sub- 
stantial nonmonetary benefits, and the economic tech- 
niques do not take them into account very well. Indeed, 
when economic analysis is used for project evaluation, 
nonmonetary benefits and costs are often neglected. 


CAPITAL BUDGETING: PROJECT FINANCING 





In the capital planning process, financial projections are 
made to set long-term capital needs within the expected 
level of available funding. The principal financial issue at 


9. Ibid., pp. 303-10, for elaboration of the discounted-cash-flow or 
net-present-value method of project evaluation. 


the budgetary stage is how heavily the locality will rely on 
each of three sources to fund capital outlays or projects. 
The sources are current-year revenues, borrowed money, 
and capital reserves. The issue must usually be addressed 
for both the capital budget as a whole and individual 
projects or outlays. 

The use of current revenue to finance capital outlays or 
projects is commonly called pay-as-go financing. The 
capital budget of a locality may be financed entirely or 
partially on a pay-as-go basis. Full pay-as-go funding is 
usually more feasible for older communities where most 
of the initial capital improvemenis of any magnitude 
have already been taken care of and the community need 
only finance replacements from time to time and pur- 
chase equipment. Furthermore, pay-as-go financing, 
whether full or partial, is usually more practical when 
capital outlays are recurrent. This means that the com- 
munity spends more or less the same amount for capital 
purposes each year. The total dollar amount is con- 
stant or rises or falls at the steady rate. The most common 
types of capital outlays financed on a pay-as-go basis, 
regardless of locality characteristics, are equipment pur- 
chases and minor construction and remodeling projects. 

The advantages of pay-as-go financing for capital out- 
lays are: (1) it encourages responsible spending by requir- 
ing the same officials who approve projects or outlays also 
to levy the taxes to pay for them; (2) it avoids paying the 
interest charges that are involved with bonding; and (3) 
it avoids the accumulation of large, fixed principal and 
interest charges in the operating budget. Such charges, 
if they amount to more than 20 per cent of the operating 
budget can be a very heavy burden in a recession. 

A second method for financing capital projects is 
borrowing, which is designated pay-as-use because the 
financing comes ultimately from annual debt service 
payments made while the capital facility or equipment is 
being used. Pay-as-use financing is commonly employed 
when the project is very large relative to the resources of 
the community and when the project need not be re- 
placed for many years, e.g., a city hall or sewerage treat- 
ment plant. Pay-as-use financing is also generally neces- 
sary in new communities or older ones that are growing 
rapidly. Such communities typically face substantial and 
rather immediate needs for public facilities that can be 
provided only through borrowing. Similarly, pay-as-use 
financing is often involved in annexation, in which 
extending municipal services to a new area requires new 
public facilities. Equipment acquisitions and remodeling 
or minor construction projects are usually not financed 
by borrowing. 

Borrowing or pay-as-use financing for capital projects 
has several advantages. First, through annual debt service 
payments spread over the useful life of a project, each 
generation of users of a project pays a significant portion 
of its cost. Second, in a period of inflation, pay-as-use 
financing enables a locality to borrow dear or expensive 
dollars and pay back with cheap ones. This has at least 
been true during the post-World War II era and particu- 
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larly during the past few years when interest rates have 
not compensated for inflation.!0 Third, when current 
revenue or reserves are used to finance capital projects, 
the projects may have to be delayed until the funds are 
accumulated. Pay-as-use financing enables a project 
need to be met almost immediately. Finally, although 
borrowing carries an interest cost, the use of current 
revenue for capital projects has a corresponding oppor- 
tunity cost (opportunity cost is equal to the rate of return 
the locality or its citizens could have earned by investing 
the current revenue rather than allocating it to finance 
the capital project). 

Capital outlays or projects can also be financed with 
money accumulated in one or more capital reserve funds. 
North Carolina law authorizes the governing boards of 
local governments to establish such funds, for any pur- 
pose for which they may issue bonds.!! Once a reserve is 
established, moneys are accumulated in it by annual 
appropriation, transfers of money from other funds, and 
interest earnings from investments.!2 When the reserve is 
big enough to pay for a project or outlay, it is expended 
on the project. Thus the timetable for reserve financing 
of capital outlays is opposite that of bond financing. In 
reserve financing, annual installment payments are made 
before the capital item is acquired, while in borrowing or 
pay-as-use financing, the annual debt service payments 
are made after acquisition. 

Capital reserve financing is feasible when a locality 
perceives a major capital construction need that is not 
immediate so that the locality can accumulate a reserve 
for several years before meeting the need. Whether this 
method will work depends on how stable the construction 
dollar is. Occasionally, capital reserves are used to 
accumulate funds for land purchases or the local match 
required to secure federal or state aid available for capital 
projects. Reserve funds are also employed when a steady 
flow of revenue can be counted on year after year to 
finance certain capital outlays. For example, an equip- 
ment reserve revolving fund can be used to finance the 
replacement of equipment used by city or county agen- 
cies. Such a fund is first established by transferring seed 
money from the general fund, but thereafter it is fi- 
nanced by annual depreciation charges to the line de- 
partments. 13 

Reserve funding of capital outlays carries with it the 
same advantages and disadvantages as capital financing 
with current revenue, but it also has another disadvan- 
tage—the temptation to divert an accumulated capital 
reserve to current operating purposes. This temptation is 


10. See Phillip Cagan, The Hydra-head Monster: The Problem of 
Inflation in the United States (Washington, D.C.: American Enterprise 
Institute for Public Policy Research, 1974), chapter 1. 

11. N.C. Gen. Stat. § 159-18. 

12. N.C. Gen. Stat. §§ 159-20, -21. 

13. For accounting purposes it may be preferable to treat a revolving 
fund for equipment purchases as an intragovernmental service rather 
than a capital reserve fund. In either case, the financing underlying a 
particular equipment purchase is a reserve accumulated through an- 
nual depreciation charges. 
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particularly strong in recessionary times when actual 
current revenues fall short of the estimates. 


CAPITAL BUDGETING: AUTHORIZATION OF 
CAPITAL OUTLAYS 





The third step in the budgetary phase of capital plan- 
ning and budgeting is authorization of capital outlays or 
projects by the governing body. The North Carolina 
Local Government Budget and Fiscal Control Act for- 
merly required such authorization to occur in the annual 
budget ordinance or in an amendment to that ordi- 
nance,!4 but the 1975 General Assembly amended that 
act so that local governments can authorize capital 
projects or outlays either in the annual budget ordinance 
or an amendment thereto or in a separate capital proj- 
ects ordinance.!5 The new law defines “capital projects” 
broadly to include any project that is financed in whole or 
part with bonds or notes or involves the acquisition of a 
capital asset. A capital asset is the same as a fixed asset, 
which means that any capital outlay— whether for land 
acquisition, equipment—could be 
authorized by a capital projects’ ordinance. 

With the flexibility allowed by the new law, local 
governments in North Carolina have three options for 
authorizing capital outlay expenditures. One is through 
appropriation in the annual budget ordinance. The 
second is through appropriation in a comprehensive 
capital projects ordinance that embraces all capital 
outlays or at least the major ones. The third is by an 


construction, or 


individual capital projects ordinance for each capital 


outlay or project—again with only the major outlays 
included and the others handled in the operating budget. 
This third alternative would be similar in nature and 
effect to authorization by amending the annual budget 
ordinance, with one exception: Authorization initiated 
through individual capital projects ordinances would 
continue for the time required to complete the project or 
acquire the asset, while authorization initiated through 
annual budget amendments would be annual or less, 
which means that for a multi-year project, authorization 
would have to be renewed each July 1 until the project is 
complete. 

Each method of authorizing capital outlays has ad- 
vantages and disadvantages. Authorization in the annual 
operating budget helps assure that capital expenditure 
decisions are coordinated with current budget decisions. 
Moreover, because annual budget authorization is only 
for a year at a time, it provides for periodic review of 
projects in process or under construction. 


14. See David M. Lawrence, The Local Government Budget and 
Fiscal Control Act, Annotated (Chapel Hill, N.C.: Institute of Govern- 
ment, 1974), p. 15. 

15. N.C. Sess. Laws 1975, Ch. 514. Also see “1975 Amendments to 
Local Government Budget and Fiscal Control Act,” Municipal Finance 
Bulletin, No. 13 (June 1975, Institute of Government, Chapel Hill, 
N.C.). 





The disadvantages of authorizing capital outlays in the 
annual budget ordinance apply mainly to large multi- 
year projects. One is the incongruity of authorizing a 
project only a year at a time when in fact contracting 
and spending for the project and construction will take 
several years. This problem can be alleviated somewhat 
by time-phasing the stages of a project — for example, for 
a construction project, appropriating money for planning 
in one year, land acquisition in the next, and construc- 
tion in the third. 

A more difficult problem with authorizing capital 
outlays in the annual operating budget is that such a 
practice can cause that budget to fluctuate erratically, so 
that confusion arises as to the amount of the regular on- 
going budget. Also, it can camouflage substantial growth 
in the operating budget. For example, a major increase 
in the operating budget can be obscured by a completion 
of a capital project and its removal from the annual 
budget in the same year. 

The disadvantages of capital outlay authorization in 
the annual budget are addressed or overcome by using a 
capital projects ordinance. This type of ordinance, 
whether comprehensive and embracing all major projects 
to be authorized in a year, or broken into separate ordi- 
nances for individual projects, continues in force until 
acquisition or project construction is complete. In other 
words, the authorization and the money appropriated by 
it do not lapse at the end of a fiscal year if not contracted 
or spent. Second, by authorizing capital projects sepa- 
rately from operating ones, current expenditures and 
benefits flowing therefrom are matched more readily 
with current revenues. Large capital outlays with benefits 
that occur in future fiscal years are segregated, and this 
helps decision-makers and the general public to deter- 
mine precisely what the current, on-going budget is and 
to identify and deal with changes and increases in that 
budget from year to year. 

The disadvantages of relying on a capital projects 
ordinance to authorize capital outlays lie, first, in decid- 
ing whether all capital outlays or only those that are 
above a certain dollar level or of a specific nature — for 
example, those involving construction —will be author- 
ized through such an ordinance. Presumably, small re- 
curring capital outlays would be authorized in the operat- 
ing budget, while major capital outlays would be ap- 
proved by a projects ordinance. However, the definition 
of a major capital outlay or project could be changed 
from year to year to suit special conditions, which would 
deprive the capital projects ordinance of any advantage 
it has in pinning down what the annual operating budget 
is in a particular year or how it changes from year to 
year. Second, if a capital projects ordinance is passed at a 
different time from the annual operating budget, capital 
decisions may be reached without giving adequate regard 
to their effect on annual operating needs. Finally, enact- 
ing capital project ordinances for individual projects or 
outlays may foster a fragmented approach to capital 
decision-making, each capital outlay being evaluated on 


its own merits but without regard to any priorities among 
different capital needs. 

No general conclusion can be reached here about the 
most appropriate or best method for capital outlay 
authorization. Only experience by localities with the new 
law will provide the basis for such a conclusion. 


IMPLEMENTING THE CAPITAL BUDGET 





The last step in the capital planning and budget process 
is implementation. Failure here can put all the plans and 
financial arrangements made in the earlier stages of the 


U 
process down the drain. Key facets of capital budget 


implementation are management of revenue proceeds for 
a project, equipment purchases, and design and con- 
struction of buildings or improvements. 

Management of revenue proceeds available for capital 
outlay purposes usually requires an investment plan. A 
locality may have revenue accumulated and committed 
to a project well before the revenue must be spent. For 
example, bond proceeds are often authorized and issued 
before construction begins,!6 and federal grants for 
capital purposes are sometimes received before the grant 
money must be spent. An investment plan is usually 
established for such funds so that they do not lie idle in 
the locality’s depository but rather earn interest and 
become available in cash in the appropriate amounts to 
meet payments to vendors and contractors when the pay- 
ments fall due. In order, the appropriate criteria for 
selecting investments are safety, liquidity, and income.!7 

Two important factors in implementing equipment 
purchases are timing and bid procedures. Equipment 
purchases for most local units of government in North 
Carolina are financed from current revenue or inter- 
governmental grants. Borrowing is usually resorted to 
only when the equipment costs a lot or will be placed in a 
new facility that is being built and bonded. When local 
current revenue is the principal source for buying equip- 
ment, the purchases can be timed to coincide with the 
period of greatest revenue in-flow from the local sources. 
Unlike expenditures for salaries and supplies that must be 
made regularly throughout the year, equipment pur- 
chases can be made when the locality chooses. And since 
such purchases usually require much money, making 
them when revenue in-flow is large—i.e., December 
through January—eases the locality’s cash-flow prob- 
lem. 

Equipment purchases by local governments in North 
Carolina must also be made according to the applicable 
purchasing laws. For example, any piece of equipment 
that costs $2,500 or more must be purchased by contract 
and according to formal bid procedures involving public 


16. Issuance must not occur so far ahead of construction that the 
arbitrage provisions of the U.S. Internal Revenue Code are violated. 


17. Regulation of investment by local governments occurs pursuant 
to N.C. Gen Start. § 159-30. 
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advertisement and submittal of sealed bids.18 Moreover, 
any equipment costing from $1,000 to $2,500 must be 
purchased using informal bid procedures, i.e., bids se- 
cured by telephone or in a similar manner.!9 

Implementing capital outlay decisions that involve 
construction is more complex than implementing other 
capital decisions. First, if the project is of any magnitude, 
an architect or engineer is usually employed to draw up 
plans and specifications. North Carolina law requires 
that this be done when the cost of the project exceeds 
$45,000,20 and the law aside, securing an architect usu- 
ally pays off in avoiding costly construction mistakes. 
Architects are not selected by bidding. They are chosen 
through private negotiation focused primarily on design 
considerations and, in some of the larger cities and coun- 
ties, on a simple rotation basis unless special skill or ex- 
perience is required. Architects are paid on a sliding 
scale, ranging from 5 to 10 per cent of the project cost, 
depending on the size of the project. In reviewing 
architectural plans, local officials must balance high con- 
struction costs against low maintenance costs later versus 
low construction cost and high maintenance costs later. 

Construction of a capital project may be done by a 
local unit’s own permanent work force if the estimated 
cost of the project is $50,000 or less. If project cost is more 
than $50,000, construction work on the project must be 
contracted out.2! Implementing a construction contract 
and supervising construction under a contract for a 
capital project carry special concerns. First, state law 
requires that any contract involving an estimated expen- 
diture of $10,000 or more must be let through formal bid 
procedures, and construction contracts costing from 
$1,000 to $10,000 must be let by informal bid.22 Second, 
if the total project cost is $20,000 or more, separate con- 
tracts are required for heating, air conditioning, plumb- 
ing, electrical installation, and refrigeration.23 Third, a 
performance bond or the equivalent is required for any 
construction contract.24 This bond protects the locality 
financially from the contractor's failure to complete his 
work. A retainage provision written into the contract has 
a similar effect. Such a provision allows a locality to hold 
back a portion, usually 5 to 10 per cent, of each monthly 
payment to the contractor for work done during the 
month and construction materials delivered to the site. 
This money is not paid to the contractor until construc- 
tion is complete and is satisfactory to the locality. Finally, 
during construction, the work done should be inspected 
frequently, daily if possible, by either the architect or the 
city or county engineer or building inspector. 


18. N.C. Gen. Strat. § 143-129. 
19. N.C. Gen. Stat. § 143-131. 
. N.C. Gen. Stat. § 133-1.1 
. See N.C. Gen Stat. 143-135, as modified by N.C. Session Laws, 
, Ch. 295. 
. N.C. Gen. Stat. §§ 143-129, -131. 
. N.C. Gen. Stat. § 143-128. 
. N.C. Gen. Stat. § 143-129. 
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CONCLUSION 





We might ask here whether a particular town, city, or 
county should establish special procedures or a separate 
process for capital planning and budgeting. But the 
actual experience of North Carolina localities in making 
capital outlay decisions indicates that this would be an 
inappropriate question. All or nearly all North Carolina 
local units already use some of the steps that are described 
here as elements of capital planning and budgeting. State 
legal provisions require the performance of some steps, 
especially those having to do with project authorization 
and implementation, and some of the other steps simply 
represent sound, common-sense approaches to planning 
and carrying out individual capital outlay decisions. 

Therefore, perhaps the better questions to ask are 
whether the individual procedures that a locality has for 
making capital expenditures should be pulled together, 
and whether other missing elements or procedures — for 
example, the capital improvement program and revenue 
projections—should be added to form a unified process 
for capital planning and budgeting for the community. 
Some of the criteria that will help the community answer 
these questions go back to the reasons cited for capital 
planning and budgeting at the beginning of the article. 
Thus, the more the following conditions hold, the more 
likely a community is to benefit from having a separate 
capital planning and budget process: (1) it faces large 
capital needs requiring the expenditure of substantial 
amounts of money; (2) meeting these needs is likely to 
shape or alter the basic features of the community; (3) 
bonding will be required to meet at least some of the 
needs; (4) and other procedures will probably not guar- 
antee that the needs are met in an orderly and fiscally 
sound manner. 

But applying these criteria does not address the almost 
equally important question of how complete the capital 
planning and budget process of a community should be. 
In other words, must a local government use all six of the 
capital planning and budget steps or elements described 
in this article to have an acceptable (or “useful’”) capital 
planning and budget process? Probably not. For exam- 
ple, a particular community may develop long-range 
revenue projections but no elaborate capital improve- 
ment program in the planning stage. Or it may have no 
formal evaluation of individual projects in the budget 
stage. It is impossible to say in general what elements 
must be present to have a minimally acceptable capital 
planning and budget process. This question can be 
answered only in terms of the needs, resources, and con- 
ditions of the individual community. We may venture 
that the fuller the capital planning and budget process, 
assuming the steps of the process are exercised skillfully, 
the more likely the capital decisions emerging from the 
process will meet the needs of the community. 

Finally, a general factor that bears on whether a com- 
munity should adopt special procedures for capital plan- 
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The Likelihood of Receiving an Active Sentence 





Stevens H. Clarke and Gary G. Koch 


Mr. Clarke is an Institute faculty member who works in the area of 
criminal justice. Dr. Koch is Associate Professor of Biostatistics in the 
School of Public Health at UNC-Chapel Hill. 


OF PERSONS ARRESTED for crimes, it will probably 
always be true that some are guilty and some are not, that 
not all the guilty are punished, and that not all of the 
innocent escape punishment. Like our other institutions, 
the criminal justice system is far from perfect. Lately its 
shortcomings have become particularly apparent, as the 
crime rate, which in the early 1970s showed signs of stabi- 
lizing, now resumes its upward climb. With the continu- 
ing concern about the effectiveness of the police, courts, 
and correctional agencies in controlling crime, and about 
unequal treatment of various groups in society, it may be 
worthwhile to ask some questions about imprisonment, 
the most severe punishment that can be inflicted for most 
crimes. Governmental leaders—for example, the Attor- 
ney General of the United States—are looking to the 
threat of punishment and the incarceration of especially 
dangerous offenders as means of controlling crime. Ob- 
viously, the factors that influence whether defendants go 
to prison are relevant to this concern.! Maintaining fair- 
ness in the criminal process is perhaps even more impor- 
tant than deterring crime. The extent of belief in the 
basic fairness of the process may well in the long run 
shape citizens’ respect for the law and for law-abiding 
conduct.2 


1. For research on the deterrent effect of certainty of punishment, 
see Bailey, Martin, and Gray, Crime and Deterrence: A Correlational 
Analysis, 11 J. ResEARCH IN CRIME AND DELINQUENCY 124 (1974); 
Antunes & Hunt, The Impact of Certainty and Severity of Punishment 
on Levels of Crime in American States: An Extended Analysis, 74 J. 
Crm. Law & Crim. 486 (1973); Erickson & Gibbs, The Deterrence 
Question: Some Alternative Methods of Analysis, Soc. Sci. QuaRT. 534 
(December 1973); Tittle, Crime Rates and Legal Sanctions, Soctar 
Pros.ems 409 (Spring 1969). The available evidence indicates that the 
variation in the likelihood of arrest and punishment accounts for per- 
haps one-tenth of the variation in crime rates. See Kobrin, Lubeck, 
Hansen, & Yeaman, The Deterrent Effectiveness of Criminal Justice 
Sanction Strategies (National Technical Information Service Publica- 
tion No. PB-214570, U.S. Dept. of Commerce, Springfield, Va., 1972). 
Comparing California counties, the authors concluded that sanctioning 
activity by both police and courts accounts for only about 10 per cent of 
the variation in crime level (a per capita index weighted for offense seri- 
ousness). 

2. We know of no research that attempts to relate crime rates to 
public perceptions of fairness in the criminal justice system. 


The general question addressed here is what factors in- 
fluence whether a criminal defendant goes to prison. 
More specifically, this article analyzes the relative impor- 
tance of various factors in determining whether a person 
arrested and charged with burglary, breaking and enter- 
ing, or larceny goes to prison. The factors considered in- 
clude (1) those directly related to the law or legal policies, 
such as the weight of the evidence against the defendant, 
his criminal record, and the seriousness of the charge 
against him; (2) demographic factors such as the defen- 
dant’s sex, age, race, income, and employment; and 
(3) other elements related to how a defendant's case is 
processed, including defense counsel and bail. Some of 
these factors can be measured fairly precisely from 
official records (our source of data) for each defendant; 
others can be only indirectly and crudely measured, but 
reliably enough to suggest what goes on in the “real life” 
of the criminal process. Any reader can point out factors 
that are not included and perhaps ought to be. Some 
examples are the quality of the prosecution (amount of 
time allocated to preparation, experience of the prosecu- 
tor, and the like) and the identity of the judge (judges, 
being human, think and feel diversely and thus vary in 
their choice of penalties for a given offense). Nevertheless, 
the factors included in the study are sufficient to provide 
some structured insight into the process that leads a de- 
fendant from arrest to prison or some other outcome. 

In this analysis, the “prison” category includes defen- 
dants who have been convicted and received an active 
prison sentence, no matter how long; the “no prison” 
category includes defendants who have avoided prison, 
including those who have been convicted but have re- 
ceived a fine, probation, or suspended sentence rather 
than imprisonment, as well as those who were not con- 
victed. The analysis includes no study of variation in the 
length of active sentences or the offense for which the 
defendant was convicted. If one is generally concerned 
about who gets punished and why, one also wants to know 
not only whether defendants went to prison, but also how 
long their active sentences were and how the offense they 
were convicted of compared with the one they were 
originally charged with. (Most convictions occur by plea 
of guilty, and pleas to an offense less serious than the 
original charge aré often accepted by the prosecutor and 
judge; even when a formal trial is held, the verdict may 
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convict the defendant of a lesser offense.3) Unfortunately, 
so few of the defendants in this study received active 
sentences that variation in sentence length could not be 
meaningfully analyzed; however, some general informa- 
tion appears in Table 1. The subtleties of charge reduc- 
tion were not closely studied because they seemed less 
important than whether defendants went to prison.4 

The questions addressed in the study have been stated, 
but something needs to be said about the kinds of answers 
sought. Probably if all the persons connected with each 
defendant’s case could have been interviewed, particular 
circumstances would have been identified that led direct- 
ly to his emerging from the criminal court with or without 
a prison sentence, but resources for the study did not 
permit that. The answers that the study suggests are in 
terms of statistical relationships and probabilities rather 
than in terms of direct causes. An example of a direct 
cause is Mrs. O’Leary’s cow kicking over the lantern left 
in the shed, thus (according to legend) starting the great 
Chicago fire. If statisticians had tried to analyze fire haz- 
ards before that fire as we have tried to analyze the 
present data, they would not have known about specific 
fire-starters like Mrs. O’Leary’s cow. Their conclusion 
might have been stated: “In densely populated cities like 
Chicago, the presence of cowsheds filled with hay and 
other combustibles increases the rate of fires from x to y, 
thus making it more likely that there'll be a hot time in the 
old town tonight.” Obviously, statements of this type do 
not become catchy popular songs, nor do they have the 
instant appeal to common sense that the cow story does. 
Nevertheless, in seeking a general understanding of what 
is going on, we often must deal with statistical abstrac- 
tions. 

Before getting into the details of the study, we should 
review briefly the kinds of processes that operated in the 
criminal prosecutions studied and identify the principal 
decision-makers. The first step in each case was arrest; 
the arrest may have resulted from a police officer's 
investigation of a suspicious person or situation that he 
observed while on patrol, or it may have resulted from a 
crime reported and investigated until enough was known 
to arrest a suspect. After arrest, each defendant was 
taken before a magistrate, where he had an opportunity 
to obtain bail. He had a right to engage an attorney to 


3. One charged with an offense may be convicted of that offense or 
a lesser included offense. For example, a person charged with larceny of 
goods worth more than $200, a felony under North Carolina law, may 
plead guilty to misdemeanor larceny or be found guilty of that charge if 
the jury finds that he stole the goods but they were worth less than $200. 

4. Of the 159 persons charged with burglary who were convicted by 
plea of guilty, only 45 per cent pled guilty to the offense charged; most 
of the rest pled guilty to misdemeanor breaking or entering, an offense 
not involving the intent to commit larceny or a felony inside the build- 
ing entered. Only 33 per cent of those who were charged with felonious 
larceny and later pled guilty actually pled guilty to felonious larceny; 
the rest pled to misdemeanor larceny. In this analysis we deal only with 
the original offense charged in court. The more serious the initial 
charge, the greater is the likelihood of prison, because the probability of 
being convicted for a serious offense is greater. Also, the seriousness of 
the initial charge may affect the process leading to conviction for the 
reasons indicated in the text. 
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defend him. If he qualified as indigent, he was entitled5 
to have an attorney assigned to him free of charge by the 
court. He also had a right to do without counsel altogeth- 
er. In Mecklenburg County, when the study was being 
made, the arresting officer played an important role in 
prosecuting the defendant. It was usually he who decided 
what offense to charge, the magistrate and assistant 
district attorney exercising little review. The assistant 
district attorney (prosecutor) had the task of obtaining a 
conviction unless he found that the defendant was inno- 
cent or inappropriately charged. In many cases, the 
prosecutor decided to drop (“nol pros”) the charges, often 
because sufficient evidence —such as a key witness's testi- 
mony — was not available to convict. The charges could 
also be dismissed by the judge without a trial. In many in- 
stances, plea-bargaining that involved the prosecutor, the 
defense attorney, the defendant, and sometimes the 
judge took place. In typical plea-bargaining, the prose- 
cutor seeks a conviction by plea of guilty, often to an of- 
fense less serious than the one originally charged, to save 
the time and effort involved in a formal trial; the defen- 
dant and defense attorney often seek a lenient sentence. 
The essence of the bargain is often this: “If the defendant 
will plead guilty to the offense of____., the State will 
recommend a sentence of .” (Of course, the judge 
may not go along with the arrangement, in which case 
the defendant may refuse to enter his plea.) If no guilty 
plea was entered and the charges were not dropped or 
dismissed, a formal trial took place. Evidence was heard 
by either a district court judge (if a misdemeanor was 
charged) or a superior court jury (if a felony was charged), 
and a verdict (finding of guilty or not guilty) reached. If 
the verdict was guilty, the judge imposed the sentence 
within the range allowed by law for the offense. The rela- 
tive frequency of the various types of dispositions among 
the defendants studied appears on Table 1. 


WHY MECKLENBURG COUNTY? 





The data analyzed here were taken from official police 
and court records and reflect the prosecutions of all those 
arrested and charged with burglary, breaking and enter- 
ing, and larceny in 1971 in Mecklenburg County, North 
Carolina (Charlotte and its suburbs). Mecklenburg Coun- 
ty was the site for the study because the Institute of Gov- 
ernment of the University of North Carolina at Chapel 
Hill participated, at the request of Charlotte-Mecklen- 
burg officials, in a federally funded effort to help the city 
and county in planning to control crime. The Charlotte- 
Mecklenburg Criminal Justice Planning Council—repre- 
senting the city and county governments, the courts, and 


5. At the time of the study, indigent defendants qualified for free 
defense counsel only if charged with an offense subject to a maximum 
punishment exceeding six months imprisonment or a $500 fine [N.C. 
Gen. Stat. § 7A-451 (a)(1) (1969 Replacement Volume)]. Most of the 
defendants studied qualified under this statute; the only exceptions 
were the relatively few charged with concealment of merchandise (N.C. 
Gen. Srar. § 14-72.1) 





law enforcement and correctional agencies— decided to 
give special attention to the crimes of burglary and lar- 
ceny and, in 1972, asked the Institute of Government to 
study the incidence of these crimes and what happened 
to those apprehended and charged with them. The pres- 
ent data were collected in response to that request. 

How representative are the data? Although drawn 
from Mecklenburg County, they are probably generally 
representative of other North Carolina cities at the pre- 
sent time, and perhaps of similar cities throughout the 
nation as well. Of course, Mecklenburg County has not 
stood still since 1971. Reforms have been introduced — 
such as new forms of bail, which have reduced the dis- 
advantage of the low-income defendant in obtaining 
pretrial freedom, and screening of felony charges, which 
has probably resulted in more effective prosecution. 
Nevertheless, we feel that when important variables are 
controlled for, these data still essentially describe what is 
now going on in the criminal courts of the state’s urban 
areas. 

Because some of the findings may be controversial, we 
should note here that the present study was not under- 
taken because Mecklenburg County’s criminal justice 
system was thought to be functioning ineffectively or un- 
fairly. Actually, Mecklenburg was then and still is 
considered one of the more progressive judicial districts 
in the state. One of the study’s findings is that defendants 
had a greater probability of going to prison if their in- 
comes were low. This should not be interpreted to mean 
that the poor man is worse off in the Mecklenburg courts 
than elsewhere in the state, nor that there is zntentzonal 
discrimination against the poor defendant or in favor of 
the affluent defendant in the criminal courts. 


THE PROBABILITY OF GOING TO PRISON 





The relative frequency of various court dispositions and 
sentences appears in Table 1. Thirty-eight per cent of the 
defendants had their charges dropped by the prosecutor ; 
13 per cent received other nonconviction dispositions 
such as dismissal of charges by the judge; less than half 
(44 per cent) were convicted, mostly by plea. The most 
common sentence after conviction was a suspended 
prison term, usually with probation. Few defendants re- 
ceived prison sentences as a result of their brush with the 
law —only 18 per cent (147 out of 798). Thirty per cent of 
those sentenced to active prison terms received one year 
or less, and 29 per cent received more than two years; the 
median sentence length (half-way point) was between 
one and two years, and this was also the sentence most 
commonly received. 

If one assumes that probation or a fine is not an espe- 


6. The incidence study appears in S. H. Clarke, “Burglary and Lar- 
ceny in Charlotte-Mecklenburg: A Description Based on Police Data” 
(Institute of Government, University of North Carolina at Chapel Hill, 
1972). 


Table 1 
Court Disposition and Sentences 
of 798 Burglary and Larceny Defendants 








No. Percentage 





DisPOSITION AT OR BEFORE TRIAL 
Charges dropped by prosecutor 38% 
Other nonconviction without 

complete trial 13 
Acquittal after trial 4 
Plea of guilty 38 
Convicted after trial 

by judge or jury 6 
Total 


OuTcoME FoR ALL DEFENDANTS 
Prison 
Conviction without prison sentence 
Nonconviction 
Total 


SENTENCE OF CONVICTED PERSONS 
Fine 
Suspended sentence (usually 
with probation) 
Prison 
Total 


MAXIMUM LENGTH 
OF PRISON SENTENCES IMPOSED 
6 months or less 
6 months tol year 
1 to 2 years 
2 to 3 years 
3 to 5 years 
5 to 10 years 
Over 10 years 
Total 
[2 missing cases] 











cially unpleasant sentence and that imprisonment is the 
only punishment available that substantially intimidates 
potential offenders, then the results of the study suggest 
that the criminal court is providing a rather weak deter- 
rent to crime at present. One reason that only 18 per cent 
of all those arrested received active terms was that some 
defendants were innocent. Also, even though the law 
provided imprisonment as a possible punishment for all 
these offenses, imprisonment was probably thought to be 
an inappropriate punishment for petty theft. (Of the 798 
defendants studied, 168 [21 percent] were charged with 
larceny of goods valued at $5 to $50; larceny of lesser 
value was excluded from the study.) Let us consider just 
those defendants charged with burglary. Throughout 
this paper, the term “burglary” is used in a general sense 
to denote not only common law burglary —the breaking 
and entering of a dwelling at night to commit a felony — 
but also other breaking or entering of buildings gener- 
ally, in the day or at night, with the intent to commit 
felonies or any larceny. Larceny involving less than $5 in 
property value and automobile theft were excluded from 
the study. The proportion of nonresidential burglary 
defendants that went to prison was only 36 per cent; of 
residential burglary defendants, only 20 per cent; of 
felonious larceny defendants, only 8 per cent. Even those 
in groups with the highest “prison risk” (as determined 
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from analysis to be explained later) had only a 50 to 60 
per cent likelihood of going to prison. One’s assumptions 
about which defendants were truly guilty are critical 
here, of course, because in deterring crime by maintain- 
ing a threat of punishment, the law permits us to punish 
only the guilty. If we assume that only those convicted 
were in fact guilty, then guilty burglary defendants had a 
nearly even chance of avoiding prison; 47 per cent of 
convicted burglary defendants (84 out of 178) did not 
receive active sentences. Even in the highest “prison risk” 
groups, the chance of avoiding prison after conviction 
was still substantial (about 34 per cent). On the whole, if 
we can generalize from these data, it would seem that a 
burglar or thief is far from certain to go to prison even if 
arrested. 


VARIABLES IN THE STUDY AND THEIR 
RELATION TO PRISON OUTCOME 





Table 2 describes the 798 burglary and larceny defen- 
dants studied with regard to the variables chosen for the 
analysis. The theories that led to the selection of these 
particular variables will be discussed later,?7 but a few 
variables should be explained here. Income is defined in 
terms of the median income of the census tract where the 
defendant lived rather than in terms of his own personal 
income, on which no information was available; this is an 
accepted technique in criminological research.8 Employ- 
ment information was based on what the defendant told 
the arresting officer shortly after arrest; a good many 
defendants did not respond to questions about employ- 
ment. Type of offense will be explained later. “Arrest 
promptness” refers to whether the defendant was arrested 
on the day when his alleged offense occurred or later. 


How strongly related was each of the variables to 
whether defendants received prison sentences? Table 3 
indicates the proportion of defendants in the “prison” 
and “no prison” outcome categories associated with each 
variable. Twenty per cent of male defendants went to 
prison, while only 1 per cent of females (1 out of 70) did. 
This suggests that the defendant’s sex had some effect on 
the probability of going to prison, but the sample con- 
tained so few women (70 out of 798 defendants) that no 
conclusion could be reached statistically. The one woman 
who went to prison had the characteristics that made men 
more likely to go to prison, and the 69 women who were 
not imprisoned did not have these characteristics. For this 
reason, the data on females were combined with the data 
on males in later stages of the analysis. 

Though we thought that the defendant’s age would 
have an effect on whether he received a prison sentence, 
in that the court would deal more leniently with younger 


7. A more complete description of the statistical methodology used 
in the study is available from the authors. 

8. See Wolfgang, Figlio, & Sellin, DELINQUENCY IN A BirTH CoHorT 
47-52 (1972). 
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detendants, the data do not indicate such an effect. Dif- 
ferent age groupings did not change this result. 

Race shows up at this stage as an important variable ; 
blacks went to prison twice as often as whites. But later 
analysis showed that when other more important vari- 
ables such as income are controlled for, race has little or 
no importance. 

Employment also shows up as very important at this 
stage; defendants who were employed or students were 
roughly half as likely to go to prison as unemployed de- 
fendants. We included employment as a variable because 
we thought prosecutors and sentencing judges would be 
more lenient with defendants who stood to lose job or 
educational opportunities. However, the apparent effect 
of employment, like the apparent effect of race, did not 
hold up once more important variables were controlled 
for. 10 

Income evidently had a large effect ; defendants of low 
income (i.e., those who lived in census tracts where the 
median income of families and single individuals was less 
than $7,000 per year) had more than twice as great a 
probability of receiving prison sentences as those of high 
income (those who lived in tracts with higher median 
incomes). (Those of “unclassified” income who did not 
reside in the City of Charlotte, and thus could not be 
assigned to census tracts, were mostly residents of the 
higher-income suburbs and were about as likely to receive 
a prison term as high-income defendants. They are there- 
fore grouped with high-income defendants in the rest of 
the analysis.) This apparent effect of income persists 
when other variables are taken into account. 

The type of offense the defendant was initially charged 
with had a strong relation to whether he went to prison; 
this relationship remained when other variables were 
controlled for. The percentages of those who went to 
prison for the four offense types shown in Table 3 ranged 
from 8 to 36 per cent. We had a theory about the rela- 
tionship between the offense charged and whether the 
defendant went to prison: the more serious the original 
charge, the more serious the charge he was convicted of 
would be (if he was in fact convicted), and thus the more 
punitive the sentence received. We also expected that the 
seriousness of the charge could affect the likelihood of 
conviction, because the police and prosecutor would tend 
to have better evidence when charging a defendant with a 
more serious offense. This expectation was generally 


9. Professor Philip J. Cook of Duke University has suggested that the 
apparent absence of a statistical relationship between race and the like- 
lihood of going to prison may be due to two factors that work in opposite 
directions and cancel each other out. The black defendant may be at a 
disadvantage simply because of his color, but the severity of his alleged 
offense may be given less weight because the victim of it is quite often 
black also. The present data provide no way of confirming this specula- 
tion because no information on victims was collected. 

10. A substantial proportion of defendants did not give employment 
information to their arresting officer. Because we believed that most of 
these defendants were in fact unemployed and because their likelihood 
of going to prison and other characteristics were generally similar to 
those defendants who stated that they were unemployed, we merged the 
“Unknown” and “Unemployed” groups in the analysis. 





Table 2 
Central Characteristics of Defendants 





Pet. 





SEX 

Male 

Female 
Total 


AGE 

Under 21 

21 and over 

Unknown 
Total 


RAce 

Black 

Other 
Total 


INCOME! 

Low 434 

High 190 

Unclassified 174 
Total 798 


EMPLOYMENT 

Employed or student 479 

Unemployed 149 

Unknown 170 
Total 798 











TYPE OF OFFENSE CHARGED 

Nonresidential burglary 

Residential burglary 

Felonious larceny 

Misdemeanor larceny? 
Total 


CriMINAL History (PRioR ARRESTS) 
None 
One or more 

Total 


ARREST PROMPTNESS 
Arrest same day as alleged offense 
Later day 

Total 


Bait Status 
Bailed (i.e. released before court 
disposition) 587 
Not bailed 211 
Total 798 


ATTORNEY STATUS 

Private attorney 340 

Assigned attorney 226 

No attorney 232 
Total 798 


1. Income is defined in terms of median income of census tract of residence; “low” is $0-6999, “high” is $7000 and over, and “unclassified” refers to 
suburban residents who are mostly “high” income and are treated as such in the analysis. 


2. Includes 30 nonlarceny misdemeanor defendants misclassified by police coders (12 were charged with vandalism), and 45 defendants charged with 


misdemeanor breaking or entering. 





supported by the data.!! But how does one define “seri- 
ous”? The four categories used, ranked from most to least 
serious, are nonresidential burglary, residential burglary, 
felonious larceny, and misdemeanor larceny. The rank- 
ing is based partly on the maximum penalties provided by 
law and partly on what we believed to be prevailing atti- 
tudes among police, prosecutors, and sentencing judges. 
It may seem surprising that residential burglary, here 
defined as the breaking into and/or entering of someone's 
home with the intent of committing a felony or larceny 
therein, is thought to be less serious than nonresidential 
burglary, here defined as the breaking and/or entering 
of a nonresidential building (often a store) with the intent 
of committing a felony or larceny therein. However, 
breaking into a home, typically in the daytime when all 
occupants are away, may generally be more opportun- 
istic and amateurish and require less planning and skill 
than breaking into stores, whose owners often take greater 
security precautions than homeowners.!2 Also, a some- 


11. Of defendants charged with nonresidential burglary, residential 
burglary, felonious larceny, and misdemeanor larceny, the percentages 
who were convicted were 62.8, 42.9, 23.6, and 48.7 respectively. For 
those charged with burglary of any type, the percentage convicted was 
52.5, and for those charged with larceny, 40.1. These figures give some 
support to the hypothesis. 

12. About half of the residential burglaries in the study were “true” 
common law burglaries in that they occurred at night; under N.C. Gen. 


what greater property loss is involved in the typical non- 
residential burglary. (In any case, the data indicate that 
nonresidential burglary defendants had a greater chance 
of going to prison than residential burglary defendants.) 
Burglary of both types is generally considered more 
serious than larceny because the security of a home or 
building is violated and the property loss is usually great- 
er. Felonious larceny (generally, a theft of goods worth 
more than $200) is considered more serious than misde- 
meanor larceny because more money is involved and the 
maximum penalty is higher (ten years of imprisonment 
versus two years). 13 

Criminal history is here defined in terms of the defen- 
dant’s record of prior arrests in Mecklenburg County, 
excluding those for minor offenses like traffic violations 
and public drunkenness. Defendants with no prior arrests 
were only half as likely to go to prison as those with one or 
more arrests on their record. One reason for including 


Stat. §§ 14-51 and -52 (1969 Replacement Volume), these carried a 
maximum punishment of life imprisonment, or if the residence broken 
into was occupied at the time, the death penalty. Breaking or entering 
of a store or other nonresidential structure involved a ten-year maxi- 
mum imprisonment [N.C. Gen. Stat. § 14-54(a)]. Nevertheless, resi- 
dential burglary was probably considered more opportunistic and less 
calculated than breaking into a store. 

13. In later stages of the analysis, defendants charged with felony 
and misdemeanor larceny were grouped together because of their simi- 
lar probability of going to prison. 
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Table 3 
First-Order Relationships Between Independent Variable and Prison Outcome 








No 
Prison Prison Total 
SEx 
Male 146 582 728 
Female (20%) (80%) (100%) 
1 69 70 


(1%) (99%) (100%) 
AGE 


20 or less 260 $22 
(81%) (100%) 

21 and over 391 476 
(82%) (100%) 


RACE 
Black 340 439 
| (77%) (100%) 
White and 311 359 
other (87%) (100%) 
INCOME 
Low 330 434 
(76%) (100%) 
High 171 190 
(90%) (100%) 
Unclassified 150 174 
(86%) (100%) 
High or 321 364 
unclassified (88%) (100%) 


Bait STATUS 

Released 517 587 
(88%) (100%) 

Detention 134 211 
(64%) (100%) 


ATTORNEY 

REPRESENTATION 

Private 300 340 
attorney (88%) (100%) 

Assigned 141 226 
attorney (62%) (100%) 

No attorney 210 232 

(91%) (100%) 








No 

Prison Prison Total 
EMPLOYMENT 
Employed or 70 409 479 

student (15%) (85%) (100%) 
Unemployed 40 109 149 
(27%) (73%) (100%) 
37 133 170 
(78%) (100%) 
242 319 
(76%) (100%) 


Unknown 
(22%) 
77 


(24%) 


Unemployed or 
unknown 


Type oF OFFENSE 

CHARGED 

Nonresidential 105 164 
burglary (64%) (100%) 

Residential 140 175 
burglary (80%) (100%) 

Other felonies 145 157 
(mostly larceny) (92%) (100%) 

Misdemeanors 261 $02 
(mostly larceny) (86%) (100%) 

Other fel. or misd. 406 459 
(mostly larceny) (88%) (100%) 

CRIMINAL History 

(PrioR ARRESTS) 

No prior arrests 282 320 

(12%) (88%) (100%) 
One or more 109 369 478 
(23%) (77%) (100%) 

ARREST 

PROMPTNESS 

Arrested same 71 253 324 
day as offense (22%) (78%) (100%) 

Arrested later 76 398 474 
day (16%) (84%) (100%) 





criminal history is that judges (and prosecutors) consider 
a defendant's prior convictions in making decisions about 
his sentence. Arrests serve as a proxy for prior convictions 
in the sense that a person with no arrests on his record 
also has no convictions. Also the fact that the defendant 
has a “police record” —i.e., a record of arrests, not nec- 
essarily of convictions— may make police witnesses and 
prosecutors try harder to obtain a conviction and prison 
sentence. 

“Arrest promptness,” as already explained, refers 
simply to whether the defendant was arrested on the same 
day that his alleged offense was reported to have oc- 
curred. We used arrest promptness as a very crude mea- 
sure of the strength of the evidence against the defendant. 
One would suppose that the strength of the evidence has a 
strong effect on whether the defendant is convicted and 
therefore affects the likelihood that he will go to prison. 
However, strength is hard to define objectively, and 
harder still to measure uniformly in all cases. (The court 
and police records used in the study contained little of the 
information needed to make such measurements.) The 
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reason for using arrest promptness was as follows. If the 
defendant was arrested the same day his alleged offense 
occurred, it was fairly likely (we theorized) that an eyewit- 
ness was involved — perhaps someone who reported the 
offense to the police, who then responded quickly and 
made an arrest, or perhaps a policeman himself who saw 
suspicious circumstances and reacted swiftly. Also, when 
the arrest quickly followed the offense, the evidence left 
behind would be less likely to be obliterated or interfered 
with. The availability of an eyewitness to the crime, or of 
“fresher” evidence, would make conviction more likely. 
On the other hand, if more than a day was required to 
make the arrest, “the trail would grow cold” —i.e., eye- 
witnesses would be harder to find, physical evidence 
might have been disturbed, etc. The data gave some 
support to our theory. Table 3 indicates that defendants 
arrested the same day as the offense occurred were some- 
what more likely to go to prison than those arrested later 
(22 per cent versus 16 per cent). This is a weak effect, but 
it persists when other variables are controlled for. We 
suspect that a better measure of strength of the evidence 





would have shown this variable to have a much stronger 
Statistical relationship to whether a defendant went to 
prison than arrest promptness showed. 

We hypothesized that both bail status and attorney 
representation (i.e., whether the defendant's attorney, if 
he had one, was court appointed or privately retained) 
would affect the defendant’s likelihood of going to prison. 
The defendant who is not free while awaiting trial has 
more difficulty than one who is free in preparing his de- 
fense and, if convicted, in developing a plausible argu- 
ment for a nonprison sentence. For example, the defen- 
dant who must remain in jail may have difficulty per- 
suading favorable witnesses to come forward or inducing 
his employer, family members, or others to support his 
request for probation. As later analysis of the data will 
show, bail status seems to have had little effect on whether 
the defendant was convicted but did affect whether he 
would receive a prison sentence if convicted. 

What about attorney representation? We thought that 
the defendant with privately retained counsel would 
probably have a better chance of avoiding prison than the 
indigent defendant with court-assigned counsel, either 
because privately retained lawyers are generally more 
experienced (or, possibly, more competent) than court- 
assigned ones or because privately retained lawyers are 
better paid and consequently do a better job of represent- 
ing the defendant's interests. The data support the 
hypothesis that those with private counsel were less likely 
to go to prison than those who have assigned counsel. 
Surprisingly, defendants without any counsel had a very 
low probablity of going to prison (this finding is explored 
in more detail later). Table 3 shows that bail status and 
attorney representation were both strongly related to 
whether a defendant went to prison. Defendants who 
were not bailed were three times more likely to go to 
prison than those who were bailed, and defendants with 
court-assigned attorneys were three times more likely to 
go to prison than those with privately retained attorneys. 

Although bail status and attorney representation both 
had a strong association with whether a defendant went 
to prison, we will postpone considering their importance 
until the contributions of other variables have been as- 
sessed. The reason is that bail status and attorney repre- 
sentation are obviously linked to the defendant's ability to 
pay. We treat the defendant’s income as a primary factor 
in determining whether he comes out of criminal court 
with an active sentence and his bail status and attorney 
representation as secondary or intermediate factors. 

Which variable (other than bail status and attorney 
representation) had the strongest relationship to whether 
the defendant received a prison sentence? To answer this 
question, we used a statistical measure of the amount of 
variation in the likelihood of a prison sentence explained 
by each variable in Table 3.14 By this standard, type of 
offense is more important than any other variable. Our 


14. The measure was the Pearson chi-square divided by its degrees of 
freedom. 


procedure was to make adjustments for offense type, then 
select the next most important variable, then make ad- 
justments for it, then select the next most important, and 
so on. (Other statistical criteria indicated when to stop 
the selection process.) The result was selection of these 
variables, in order of importance: (1) type of offense ; (2) 
defendant’s income; (3) criminal history; and (4) arrest 
promptness. 

None of the remaining variables (employment, age, 
and race) showed a significant effect when these most im- 
portant four variables were accounted for. Furthermore, 
substituting employment, age, or race for any of these 
four resulted in explaining less, statistically speaking, of 
the variation in the probability of receiving an active 
sentence. This suggests that age, race, and employment 
had little if any importance in determining whether the 
defendant went to prison. 15 

How did the defendant’s probability of going to pri- 
son relate to the four most important variables taken to- 
gether? This can be seen in Table 4. Each row in the table 
constitutes one group of defendants defined according to 
offense charged, income, prior arrests, and arrest 
promptness. The percentage of defendants in each group 
who were convicted and received active prison sentences 
is given in the column labeled “Observed Prison Propor- 
tion.” (This should not be confused with “Predicted 
Prison Proportion,” which was generated by the statistical 
model that is explained later in this article.) Where the 
total number of defendants in the row is small (less than 
10), the observed proportion should be considered not 
very reliable. 

Table 4 shows, generally speaking, that the percentage 
of those convicted who received active prison sentences 
was highest for those charged with nonresidential burg- 
lary, lower for those charged with residential burglary, 
and lowest for those charged with larceny. Also, within 
each of the offense categories, low-income defendants 
usually are more likely to go to prison than high-income 
defendants, and a defendant whose income and offense 
are the same as another’s is more likely to receive an 
active sentence than the other if he has an arrest record 
(that effect is more noticeable with the less serious of- 
fences) or if his arrest was on the same day as his alleged 
offense. 

Graph 1 is a pictorial representation of Table 4. Each 
vertical bar on that graph represents one of the groups of 
defendants defined according to their offense, income, 
criminal history (prior arrests), and arrest promptness; 
the height of the bar indicates the proportion of the group 
represented who went to prison. The height of the bars 
generally drops from left to right, passing from the most 
to the least serious offense. Within each type of offense, 
bars on the low-income side are generally higher than 


15. One might expect employment status and income to be related; 
however, as defined in this study, they were not strongly related. Of the 
low-income defendants, 28 per cent were unemployed, compared with 
20 per cent of the high-income defendants. Although this relationship is 
significant at the .05 level, it is not very substantial. 
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Table 4 
Four-factor Model of Proportion of All Defendants Receiving Prison Sentence : 
Comparison of Observed and “Predicted” Values 


Model Q (D.F. % 1) % 81.70 
Residual Q (D.F. % 21) % 6.01 


Percentage variation explained = 93% 
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1. High income includes unclassified income here for reasons indicated in the text. 
2.S = arrest same day as offense; L = later day. 

3. Number of defendants sentenced to prison divided by total defendants in each row. 
4. Proportion generated from “risk group” Model explained in text. 





those on the high-income side, indicating that low-income by the Biostatistics Department in the School of Public 


defendants are more likely to go to prison. Within each Health of the University of North Carolina at Chapel 


income group, prior arrests tend to increase the likelihood 
of an active sentence (this effect is visually discernible 
everywhere except in the extreme left portion of the 
graph, which pertains to low-income nonresidential bur- 
glary defendants). Finally, in most instances, each bar 
representing defendants arrested on the same day as their 
offense (“‘S” on the graph) is higher than the bar imme- 
diately to its right, representing defendants arrested later 
(“L” on the graph). This shows the moderate effect of 
arrest promptness (our proxy for the weight of the evi- 
dence against the defendant), an effect that persists when 
three other variables are controlled for. 


The various shadings of the bars on Graph 1, ranging 
from black to white, can be explained as follows. To sim- 
plify or “smooth” the data, we defined four “risk groups” 
corresponding to the four shadings of the bars on the 
graph. These risk groups were picked according to the 
proportion who went to prison. Using the four risk groups 
as artificial variables and employing methods developed 
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Hill, we generated a statistical model of the probability of 
going to prison in which 93 per cent of the variation in 
that probability was statistically explained.!6 This signi- 
fies that the data are consistent with the following hypoth- 
eses about the likelihood that a burglary or larceny defen- 
dant will go to prison: 


1. The type of offense charged, defendant's income, 
criminal history, and arrest promptness account for most 
of the variation the the probability of going to prison. The 


other variables 


age, race, employment ~ have little or 


16. A variety of applications of the GSK method to medical, public 
health, traffic safety, and political science data have been published. 
The basic theory is explained in Grizzle, Starmer, & Koch, Analysis of 
Categorical Data by Linear Models, 25 Biometrics 489-504 (1969). The 
values generated by the model, which are the “predicted” values in 
Table 4, are a “smoothing” or efficient description of the data based on 
assigning defendants into four groups according to likelihood of going 
to prison. Using a statistic analogous to R? in multiple regression, the 
four-group model explains 93 per cent of the variation in prison risk. 





Graph 1. Proportion of All Defendants Receiving 
Prison Sentence, Grouped by Offense, 
Income, Criminal History, and Arrest 
Promptness 
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no effect (although the data are insufficient to allow a 
possible effect of sex to be ruled out). 

2. A defendant charged with burglary (either non- 
residential or residential) generally has about a 30 per 
cent probability of going to prison, with the following 
exceptions : 

a. The probability that he will go to prison is high, 
about 54 per cent, when the defendant is charged with 
nonresidential burglary (the more “serious” form of bur- 
glary, as explained earlier), has a low income, and is ar- 
rested on the day his alleged offense occured in other 
words, when he has three out of four strikes against him 
in terms of the most important variables. (The height of 
the black bars on Graph 1 represents this situation. ) 

b. The likelihood of going to prison is quite low, 
about 7 per cent, when the defendant had three out of 
four variables zn his favor, i.e., when (1) he is charged 
with residential (less “‘serious”) burglary, has a high in- 
come, and was arrested on a date later than that of his 
offense; or (2) is charged with residential burglary, has 
low income but has no arrest record, and was arrested 
later than the date of his alleged offense ; or (3) is charged 
with nonresidential burglary but has a high income, no 
arrest record, and was arrested later than the date of his 
alleged offense. (The leftmost four white bars on Graph 1 
represent this situation. ) 

3. Defendants charged with larceny, whether a felony 
or misdemeanor, generally have a very low likelihood of 
going to prison (about 7 per cent) except when they have 
the double disadvantage of low income and an arrest 
record; in that situation, the likelihood is higher, about 
19 per cent. 

In summary, the statistical model, using all the data, 
tends to confirm what we can see in Table 4 and Graph 
1: the probabilities of going to prison are generally 
higher for those charged with burglary than for those 
charged with larceny, and within type of offense, it varies 


according to whether all the other variables (income, 
arrest record, arrest promptness) are favorable to the 
defendant or work to his disadvantage. 


THE DEFENDANT'S INCOME 





We have seen that these data suggest not only that legally 
relevant variables—type of offense charged, criminal 
history, and strength of evidence — substantially affect the 
probability that the burglary or larceny defendant will go 
to prison but also that a legally irrelevant variable — his 
income —substantially affects this probability. Other 
things being equal, the higher-income defendant seems 
more likely to emerge from the criminal court without an 
active prison sentence that the lower-income defendant. 
To understand how the defendant's income has its effect, 
we must examine the process that leads from arrest to 
prison or some other final court disposition. 

In our study, income did not affect the probability that 
a defendant would be convicted —i.e., convicted of some 
criminal offense, although perhaps not the one originally 
charged. (As explained earlier, no attempt was made to 
investigate reduction of the original charges and the 
possible effect of income and other variables on it.) 
Income did affect the sentence received by those who 
were convicted ; this effect probably resulted in part from 
low-income defendants’ pleading guilty to more serious 
offenses, generally, than high-income defendants and in 
part from low-income defendants’ having a disadvantage 
in obtaining a lenient (nonprison) sentence once con- 
victed of a given offense. Most of the effect of income was 
exerted through the mechanism of bail and attorney 
representation. Not surprisingly, the low-income defen- 
dant was less likely to obtain bail than the high-income 
defendant and more likely to be represented by a court- 
assigned attorney than by a privately retained attorney. 
Defendants without bail were more likely to go to prison 
than those who obtained bail, and those with court- 
assigned attorneys were more likely to receive active 
sentences than those with privately retained attorneys. 
When bail and attorney representation are considered, 
along with the other variables shown to be of importance 
(type of offense, criminal history, and arrest promptness), 
most of the effect of income on the likelihood of a prison 
term disappears. This finding supports the claim of many 
criminal justice reformers—a claim that has often been 
made with little hard data to base it on—that improving 
the low-income defendant’s pretrial release and defense 
opportunities will reduce the injustice he suffers in the 
criminal court. (More will be said later about improving 
bail and defense service.) 

The general conclusions about how income affects 
whether defendants go to prison were reached by examin- 
ing two processes separately: (1) the process leading 
from arrest to conviction (usually a guilty plea, less often 
a guilty verdict) or to nonconviction (dismissal, nolle 
prosequ?, acquittal); and (2) the sentencing of those con- 


Fall 1975 33 





victed. Examining conviction separately from sentencing 
may be somewhat misleading because in plea-bargaining 
(some form of which is the most common route to convic- 
tion) the sentence is seen as the quzd pro quo for the 
charge to which the defendant pleads guilty. Neverthe- 
less, the sentencing judge has complete discretion to im- 
pose sentence within the range permitted by the legisla- 
ture. He need not accept any guilty plea; he must satisfy 
himself that there is a factual basis for a plea; and he 
need not agree to the sentence that the prosecutor, de- 
fense counsel, and defendant have agreed on. 

Graph 2 summarizes the findings with regard to 
conviction: The likelihood of conviction, which was 45 
per cent for the entire group of defendants, was affected 
to some extent by the seriousness of the offense charged ; 
nonresidential burglary defendants were most likely to be 
convicted, residential burglary defendants somewhat less, 
and larceny defendants the least. Criminal history (prior 
arrests) had an effect opposite to what might have been 
expected; defendants with an arrest record were 
somewhat more likely to be convicted than those without 
a record. This probably results from the fact that they 
were more reluctant to plead guilty—and with good 
reason, since, as we have seen, they were more likely to 
receive an active sentence if convicted. Income had little 
or no effect (see Graph 2), as Statistical significance tests 
confirm. 


Proportion of All Defendants Convicted, 
Grouped by Offense, Income, and 
Criminal History 
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Graph 3 shows the percentages of those who were sen- 
tenced to active terms among the 362 defendants who 
were convicted. (The over-all proportion was 41 per cent, 
or 147 out of 362.) While type of offense had little effect 
on the probability of an active sentence, criminal history 
and income had very substantial effects, as significance 
tests confirm. Overall, the likelihood of a prison sentence 
was 53 per cent for low-income defendants and 26 per 
cent —half as great—for high-income defendants; this 
large and consistent difference persists when type of of- 
fense and criminal history are controlled for. 


Table 5 shows that the low-income defendant was 
about twice as likely to be represented by a court-assigned 
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Graph 3. Proportion of Convicted Defendants 
Receiving Prison Sentence, Grouped 
by Offense, Income, and Criminal 
History 
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attorney, three-fifths as likely to be represented by a 
privately retained attorney, and twice as likely to be held 
in detention during his trial as the high-income defen- 
dant. Surprisingly, the likelihood of being unrepresented 
by any attorney was virtually the same for both income 
groups. This suggests that the assigned-counsel system 
was functioning properly in providing counsel to indigent 
defendants who desired it, and also that being unrepre- 
sented by an attorney was a matter not of income but of 
the defendant’s choice. Probably most defendants who 
were unrepresented knew that their charges would be 
dropped or that the case against them was very weak; 
very few unrepresented defendants were convicted or 
received prison sentences. 

Predictably, Table 5 shows that low-income defen- 
dants were much more likely than were high-income de- 
fendants to obtain no bail at all. In Mecklenburg County 
at the time of the study, the only alternative to pretrial 
detention for most defendants was bail bond, which 
meant depositing in cash the full amount of the bond set 
for the offense charged or obtaining a professional bonds- 
man as surety in exchange for a nonreturnable fee. Ob- 
viously, the defendant's ability to do either of these things 
depended on his income. 


To determine how the effect of income compared with 
the effect of attorney representation and bail status, the 
number of defendants who went to prison was tabulated 
for each combination of these variables: type of offense, 
criminal history, arrest promptness, bail status, attorney 
representation, and income. Using a statistic!? designed 
to show the effect of one variable over many combina- 
tions of other variables, we found that income has a 
significant but very small effect when these other vari- 


17. This statistic possesses a chi-square distribution and combines 
information with respect to the effect of a specific variable on whether a 
defendant goes to prison over all possible combinations of previously 
selected variables; it is discussed in Koch & Reinfurt, “An Analysis of 
the Relationship Between Driver Injury and Vehicle Age for Automo- 
biles Involved in North Carolina Accidents During 1966-70” (Technical 
Report of the N.C. Highway Safety Research Center, Chapel Hill, 
N.C., 1973). 








Table 5 
Attorney Representation, Bail Status, and Income 








Income 
High Low 


Privately Retained Attorney 193 147 
. (53%) (34%) 
Court Assigned Attorney 68 158 
(19%) (36%) 
No Attorney 103 129 
ao (28%) (30%) 
TOTAL 364 434 
(100%) (100%) 





Detention (No Bail) 68 143 
ite (19%) (33%) 
, Bail 296 291 
(81%) (67%) 


TOTAL 364 434 
(100%) (100%) 











ables are accounted for. Our conclusion was that most of 
income’s influence on whether a defendant went to prison 
is explained by the low-income defendant's poorer oppor- 
tunity for bail and his greater likelihood of being found 
indigent by the court and having a court-assigned attor- 
ney rather than one privately retained. 


REDUCING THE DISADVANTAGE OF THE 
LOW-INCOME DEFENDANT 





We have seen that the burglary or larceny defendant 
generally is more likely to go to prison if his income is low, 
that income does not affect his likelihood of being con- 
victed of some offense but does affect his likelihood of 
going to prison once convicted, and that most of the 
effect of income can be explained by the low-income 
defendant’s poorer opportunity for bail and for defense 
counsel. Assuming that the low-income defendant's dis- 
advantage is undesirable, how can that disadvantage be 
reduced? Consideration should be given to the possibility 
of changing the present systems of bail and defense ser- 
vice, and perhaps also of modifying the way that sentenc- 
ing decisions are made. 

With regard to changing the bail system, Mecklenburg 
County's experience shows what can be accomplished 
when a conscious effort is made. Using figures based on 
cases begun by arrest in the City of Charlotte, we found 
that the proportion of defendants not released on bail was 
about 12 per cent in 1971, 9 per cent in 1972, and 8 per 
cent in 1973—in other words, the fraction not released 
was reduced by about one-third in a two-year period. 
These figures were taken from another study!8 that cov- 
ered not only those arrested for burglary and larceny but 
all others arrested in Charlotte, including those charged 
with driving under the influence of alcohol but not in- 
cluding those charged with public drunkenness, traffic 


18. S.H. Clarke, “The Bail System in Charlotte, 1971-73" (National 
Technical Information Center, Publication No. PB-239827A/S, 
Springfield, Va., 1975). 


violations, and fish and game offenses. [The other study 
indicates that the percentage not bailed was 12 per cent 
in 1971, which is much lower than the 26 per cent figure 
given in Table 2 of this study. The reasons for the dif- 
ference are: (1) many defendants in the other study were 
charged with very minor offenses ; and (2) the other study 
included fewer nonresident defendants than the present 
study, which includes the persons arrested in suburban 
Mecklenburg County as well as in Charlotte. ] Looking for 
information in the other study that is more nearly 
comparable with the data discussed here, we find that the 
percentage of those arrested in Charlotte and charged 
with crimes against property (primarily burglary, break- 
ing and entering, and larceny) who were not bailed was 
about 16 per cent in 1971, 9 per cent in 1972, and 8 per 
cent in 1973. (Presumably, the defendants included in 
our study also would have had generally better bail 
opportunity had they been arrested in 1973 rather than 
1971.) This improvement in bail opportunity can be 
attributed partly to increased releasing of defendants by 
magistrates and by the county’s Pre-trial Release Pro- 
gram !9 without the need for a professional bondsman as 
surety and partly to more frequent use of “cash bond” 
release (release upon deposit of the full bond amount), 
which may have been indirectly attributable to the Pre- 
trial Release Program.20 The bail study also indicated 
that a good deal of improvement in bail opportunity can 
be accomplished using the present pretrial release powers 
of magistrates?! without costly additions to staff. 
Mecklenburg County’s experience indicates that bail 
opportunity can be improved using resources available in 
most criminal courts. How can the low-income defen- 
dant’s opportunity for defense counsel be improved? The 
present study distinguishes only between privately 
retained and court-assigned attorneys. We could not 
investigate measures of quality of defense service, such as 
the number of years of experience attorneys had and the 
amount of time they spent on each case. Therefore, 
although we know that defendants had a generally 
greater probability of going to prison when represented 
by court-assigned attorneys than when they were repre- 
sented by privately retained counsel, the reason is not 
clear. Perhaps a public defender system, in which full- 
time salaried attorneys represented indigent defendants 
accused of crime or a combination of the public defender 
and assigned counsel systems, would have provided more 
effective defense service. Mecklenburg County did not 
have a public defender office at the time of this study, but 
the General Assembly recently authorized the creation of 
one effective July 1, 1975.22 A year or two of experience 
will make it possible to determine whether the public 


19. Information on this program is available from the Director, 
Mecklenburg County Pre-trail Release Program, Court Arcade Build- 
ing, East Trade Street, Charlotte, N.C., or from the authors. 

20. S. H. Clarke, op. cit. supra n. 18, at 16, 29-33. 

21. See N.C. Gen. Stat. § 15-103.1 and the similar provision of the 
Criminal Procedure Act of 1974, N.C. GEN. stat. § 15A-534 (effective 
September 1, 1975). 

22. N.C. Sess. Laws 1975, C. 956 (House Bill 729). 
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defender system helps to reduce the disadvantage of the 
low income defendant. 

Another aspect of improving defense service to the 
indigent defendant should be mentioned. The finding 
that income affects sentencing rather than conviction 
suggests that more attention should be paid to the defense 
counsel's function in helping the judge impose sentence — 
in particular, in presenting information to help the judge 
decide whether community treatment or supervision of 
the convicted defendant, rather than imprisonment, is a 
realistic possibility. 


CONCLUSION: THE DECISION TO IMPOSE A 
PRISON SENTENCE 





Even though criminal sentences are often the result of 
bargaining that involves the prosecutor, the defense at- 
torney, and the defendant, the criminal court judge has 
the final responsibility for imposing the sentence. This 
awesome duty has usually been assigned to the judiciary 
by the legislature with very little or no guidance as to how 
it is to be carried out. For example, the judge sentencing 
a person convicted of felonious breaking or entering un- 
der North Carolina law is free to impose a fine of any 
amount and/or imprisonment not exceeding ten years or 
a suspended prison sentence with or without probation.23 
The legislature has probably reasoned that it is best to let 
the judge decide what sentence is best in each individual 
case. Perhaps this reasoning should be reexamined. As 
one judge has said, 


Like all good ideas allowed to bloom without pruning or 
other attention, the notion of individualized sentencing 
has gotten quite out of hand. . . .The ideal of individual- 
ized justice is by no means an unmitigated evil, but it 
must be an ideal of justice according to law. This means 
we must reject individual distinctions — discriminations, 
that is—unless they can be justified by relevant tests ca- 
pable of formulation and application with sufficient 
objectivity to ensure that the results will be more than the 
idiosyncratic ukases of particular officials, judges or 
others. 24 


The study discussed here has provided some insight 
into the results of the present system of criminal penalties, 
as presently applied by sentencing judges. Present sen- 
tencing practices do not seem to provide a strong deter- 
rent to crime. The probability of avoiding any active 
prison time was quite high—for example, about 47 per 
cent for convicted defendants whose original charge was 
felonious breaking and entering. Sentencing —specifical- 
ly, the decision whether to impose an active prison sen- 
tence — also seems to involve substantial unfairness. The 
data indicate that although legally relevant factors such 
as the seriousness of the offense charged are important in 
determining the defendant’s likelihood of going to prison, 
his income also has an important influence. The fact that 


23. N.C. Gen. Stat. § 14-2; N.C. Gen. Stat. § 15-197. 
24. M. E. FRANKEL, CRIMINAL SENTENCES 10-11 (1972). 
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such things as opportunity for bail and defense counsel 
are linked to income indicates not only that changes in 
the bail and defense service systems may be needed to 
improve the basic fairness of the criminal court but also 
confirms that sentencing decisions are allowed to be af- 
fected by factors that are legally irrelevant. For example, 
a defendant's inability to obtain bail has nothing to do, in 
the law, with whether he receives an active prison 
sentence if convicted, but does in fact affect his likelihood 
of going to prison, as the data analyzed earlier show. 

What is meant by “legally relevant” in this discussion? 
This phrase can be defined as “relevant to stated policies 
upon which definitions of criminal offenses and penalties 
for them are based.” Perhaps the fundamental problem 
in sentencing—and one that may partly explain why 
factors such as income affect the defendant’s chance of 
going to prison —is that legislatures usually state no such 
policies. To develop clear and impartial policies, we need 
to ask such questions as: Which convicted defendants 
should be imprisoned as a deterrent to others? How long a 
term of imprisonment is needed to deter others? Which 
convicted defendants need to be imprisoned to protect 
society from the harm they may do? How long a term is 
needed for that purpose? Which defendants need to be 
punished, to support the idea that certain behavior will 
simply not be tolerated? How long a term is needed for 
that purpose? Here again, the judge just quoted has some 
advice : 


. .. [T Jhere is no valid reason for leaving to the individual 
judges their varying rules on what factors ought to be 
material [in sentencing] and to what effect. To say 
something is “material” means it is legally significant. We 
know what is legally significant by consulting the law. We 
do not allow each judge to make up the law for himself on 
other questions. We should not allow it with respect to 
sentencing . . . . The partial remedy I propose [for use by 
sentencing judges] is a kind of detailed profile or check- 
list of factors that would include, wherever possible, some 
form of numerical or other objective grading ... . I 
suggest that “gravity of offense” could be graded along a 
scale from, perhaps, 1 to 5. Other factors [such as prior 
convictions] could be handled in the same way. The 
overall result might be a score — or possibly, an individual 
profile of sentencing elements—that would make it 
possible to follow the sentencer’s estimates, criticize them, 
and compare the sentence in the given case with others.25 


If legislatures would establish clear policies narrowing the 
judge’s sentencing discretion to objective information 
about the offense committed and the offender's criminal 
history, perhaps much of the present unintentional dis- 
crimination against the low-income defendant could be 
eliminated. 

Developing objective criteria for sentencing is a subject 


25. Id. at 112, 114. Judge Frankel also recommends that the legisla- 
ture decide what are to be the bases for criminal sanctions (retribution, 
deterrence, incapacitation, rehabilitation, or any combination of these) 
and that sentencing decisions be subject to appellate review (¢d., at 
106-07, 75-85). 





that can be addressed by the judiciary as well as by the 
legislature. Judges probably need to examine their widely 
differing patterns of sentencing, using empirical data, in 
order to achieve a greater degree of uniformity. The use 


of less discriminatory, more behavior-oriented standards 
of deciding who goes to prison and relying less on 
“judicial hunch” should not be seen as inconsistent with 
the cherished independence of the judiciary. 





CAPITAL PLANNING (Continued from page 24) 


ning and budgeting and how complete the procedures 
should be concerns the availability of investment funds 
and new sources of operating revenue for local govern- 
ments in North Carolina. According to at least one 
authority, investment funds relative to demand are likely 
to be in short supply for meeting both private and state- 


local government capital needs in the future.25 At the 
same time, it does not appear that new major revenue 


25. Murray L. Weidenbaum, “The Governmental Competition for 
Investment Funds” Tax Review (New York: Tax Foundation, Novem- 
ber, 1973). 


sources for meeting operating needs will become avail- 
able to local governments in North Carolina in the fore- 
seeable future. Indeed, most of the recent attention in 
Raleigh in regard to this has centered on taking away a 
revenue source, the personal property tax, and the same 
thing is occurring in Washington in reference to federal 
general revenue-sharing. The point is that resources for 
meeting local government capital and operating needs 
in the near future are likely to be relatively more limited 
than in the recent past, and in this situation, the need for 
a special process for capital planning and budgeting be- 
comes more pronounced. 
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SEARCHES OF STUDENTS: Constitutional Questions 





Robert E. Phay and George T. Rogister, Jr. 


The authors are both Institute faculty members who work in the area 
of school law. 


UNTIL RECENTLY, the school’s right to search a stu- 
dent’s person or his locker has been little questioned.! 
The Fourth Amendment’s prohibition against unreason- 
able searches and seizures, as applied to the states and 
their instrumentalities through the Fourteenth Amend- 
ment, has generally been thought inapplicable to school 
searches. The reason is that school officials have been 
considered private, not governmental, persons, and the 
Fourth Amendment’s prohibition against unreasonable 
searches and seizures applies only to searches by govern- 
mental officials.2 Courts have held that when a school 
official searches a student, he is acting in loco parentis 
and therefore assumes the private role of the parent to the 
student.3 Thus, the Fourth Amendment’s exclusionary 
rule has been held inapplicable to evidence discovered 
and seized by school officials during school searches, and 
the evidence has been admissible against the student in 
school disciplinary hearings and in criminal or juvenile 
court proceedings. 

In recent years, however, courts have generally rejected 
the private-person distinction when an attempt is made to 
introduce evidence seized in a school search in a criminal 
proceeding. Courts have begun to recognize that the 
Fourth Amendment's prohibition against unreasonable 
searches and seizures applies to searches by school 
officials. But that prohibition has not been applied in the 
same way it is applied to police searches in a private 
home. This article will discuss its application and what 
actions school personnel should take before they search a 
student, or his locker, or other property. 

The Fourth Amendment’s prohibition against illegal 
searches has generally been construed to permit a search 
only when (1) a warrant has been issued authorizing it, or 
(2) there is probable cause and exigent circumstances are 
such that obtaining a warrant would frustrate the 


1. See, e.g., Buss, The Fourth Amendment and Searches of Stu- 
dents in Public Schools, 59 Iowa L. Rev. 739 (1974); Annot., 49 
A.L.R. 3d 978 (1973). 

2. See, e.g., Burdeau v. McDowell, 256 U.S. 465 (1920). 


3. See, e.g., In re Donaldson, 269 Cal. App. 509, 75 Cal. Rptr. 


220 (1969); People v. Stewart, 63 Misc. 2d 601, 318 N.Y.S. 2d 253 
(1970); and Mercer v. State, 450 S.W.2d 715 (Tex, Ct. App. 1970). 
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purpose of the search, or (3) a valid arrest has been made 
and the search is incident to the arrest. When a search is 
made that does not comply with these requirements, four 
consequences may result: (1) There may be a criminal 
prosecution for violation of privacy. (2) There may be a 
civil suit for violation of privacy. (3) The evidence may be 
declared inadmissible in a school proceeding. (4) It may 
be inadmissible in a criminal proceeding. 

Of the four possible consequences, usually only the 
fourth one —inadmissibility of the evidence in criminal 
proceedings — is in issue. For example, no case has been 
found in which school officials have undergone criminal 
prosecution for violating a student’s privacy because of a 
search. In a few cases, civil liability has been found. 
Recently a federal district court in Pennsylvania ruled 
that a civil suit against school and police officers brought 
by nine high school students seeking damages for depriva- 
tion of their Fourth Amendment rights should proceed to 
trial.4 In this case, school officials looking for a ring 
reported missing by another student asked for police help 
after no student in the class in which the ring was first dis- 
covered missing came forward with it. The police made a 
strip search of the nine female students in the class but 
found no ring. The court held that though the search had 
been conducted by police, if it could be shown that school 
officials participated with the police in making state- 
ments and taking actions that coerced the students into 
submitting to the search, they could be held personally 
liable. The court overruled the defendant school officials’ 
motion to dismiss for failure to state a cause of action and 
ordered the case brought to trial. 

No case has been found in which courts have held 
evidence inadmissible in a school disciplinary proceeding 
on the basis that the method of its procurement violates 
the Fourth Amendment. Almost all of the cases that in- 
volve searches by school officials have grown out of crim- 
inal cases in which the student tried to exclude evidence, 
primarily drugs, seized during a school search and sought 
to be introduced in a criminal proceeding. 

Clearly, the Fourth Amendment prohibits only “un- 
reasonable” searches and seizures. The difficult question 
facing courts in school cases, which has been raised 


4. Potts v. Wright, 357 F. Supp. 215 (E.D. Pa. 1973). See also 
Phillips v. Johns, 12 Tenn. App. 354 (1930). But see Marlar v. Bill, 181 
Tenn. 100, 178 S.W.2d 634 (1944). 





almost exclusively in criminal actions against students, 
has been the standard that should apply to searches made 
by school officials. Is the entire law of search and seizure 
as it applies in the criminal law incorporated into the 
school system, or are school officials limited by less strin- 
gent standards? In answering this question, the courts 
have considered several factors: Did the school officials 
act alone, or was the search made in concert with the 
police? Why was the search initiated? Was it made to en- 
force school discipline or to discover evidence for criminal 
prosecution? What was the nature of the place searched? 


SEARCHES BY SCHOOL OFFICIALS 
ACTING ALONE 





The “reasonableness” of searches by school officials act- 
ing alone has been raised as an issue by students seeking 
to exclude the fruits of these searches from admission in 
criminal proceedings. When searches have been conduct- 
ed primarily by school officials to further school purposes, 
courts have found that the Fourth Amendment requires a 
less stringent standard to justify searches of students and 
their property. School officials need not obtain a search 
warrant or even show “probable cause that a crime has 
been committed” to justify a search initiated for proper 
school purposes when it is conducted primarily by school 
personnel. Balancing the right of students to be free from 
unreasonable searches and seizures with the state’s com- 
pelling interest in maintaining discipline and order in the 
public school system, most courts now require that con- 
traband seized by school officials without a search war- 
rant may be introduced in a criminal trial only if the 
school official can show the existence of a “reasonable 
suspicion” when the search was made that school regula- 
tions or state laws were being violated by students. 

In developing the less stringent “reasonable suspicion” 
standard, the courts have placed great weight on the in 
loco parentis doctrine. In most states, either expressly or 
implicitly, school officials are deemed to stand to a lim- 
ited extent in loco parentis to the children entrusted to 
their care. Out of this relationship rise both the obliga- 
tion to protect the students while in school from danger- 
ous and harmful influences and the power to control and 
discipline students when necessary for school officials to 
perform their duties. Weighing the Fourth Amendment 
rights of students against the state’s interest in the school 
official who stands in loco parentis, one court concluded : 
“The in loco parentis doctrine is so compelling in light of 
public necessity and as a social concept antedating the 
Fourth Amendment, that any action, including a search 
taken thereunder, upon reasonable suspicion should be 
accepted as necessary and reasonable.’’5 The court found 
that school officials acting in loco parentis need greater 
flexibility in achieving the goals of public education than 


5. People v. Jackson, 65 Misc. 2d 903, 319 N.Y.S. 2d 731, 736 
(1971), affd, 30 N.Y.2d 734, 333 N.Y.S.2d 167, 285 N.E.2d 153 
(1972). 


is allowed by the “probable cause” standard for reason- 
able searches by governmental officials in other situa- 
tions.6 Stressing that school systems are not “enclaves of 
totalitarianism,” the court concluded that the “reason- 
able suspicion” standard protects the rights of students by 
requiring school officials to show at least “reasonable 
grounds for suspecting that something unlawful is being 
committed . . . before justifying a search of a student 
when the school official is acting in loco parentis.”? The 
courts have not been explicit in setting out what facts 
would justify a “reasonable suspicion.” However, they 
have indicated that the in loco parentis doctrine imposes 
on school officials an affirmative duty to investigate any 
suspicion that conduct or materials dangerous or harm- 
ful to the health and welfare of students is occurring or 
being harbored in the school. This affirmative obligation 
to investigate grows out of the reasonable expectation of 
parents that the school will protect their children from 
dangerous conditions such as the possession and sale of 
drugs on campus or the possession of dangerous weapons 
by other students. The fact situations discussed below on 
searches of students, their lockers, and their dormitory 
rooms shed light on the nature of the “reasonable suspi- 
cion” standard.Thus when a search is conducted, upon 
“reasonable suspicion” by school officials in furtherance 
of school purposes, the search is considered to be reason- 
able under the Fourth Amendment, and evidence seized 
when the search is made is admissible in criminal trials or 
juvenile court proceedings, as well as in school disciplin- 
ary proceedings. 


JOINT SEARCHES BY SCHOOL OFFICIALS AND 
LAW ENFORCEMENT AGENTS 





When the search of a student or his property is conducted 
jointly by school officials and a law enforcement agency, 
the Fourth Amendment standards applicable appear to 
depend on the place searched and who initiated the 
search. When school officials, seeking to maintain order 
and to determine whether a school regulation or criminal 
statute has been violated, have requested police aid in 
conducting a search, the lesser “reasonable suspicion” 
standard has been applied.8 The courts have concluded 
that in these circumstances, the police may conduct the 
search based on the “reasonable suspicion” of school 
officials. It also should be noted that for searches of 
student lockers, which are discussed below, who initiated 
and conducted the search is not the crucial issue. Student 
lockers are considered to be property controlled jointly by 
the student and school officials, and therefore the cases 
have held that school officials have authority to consent 
to a warrantless search of a student’s locker by police. 
When the search of a student or his property is initi- 


6. Id. at 736. 
7. Id. 


8. See, e.g., In re C., 26 Cal. App. 3d 320, 102 Cal. Rptr. 682 
(1972), discussed on page 41 infra. 
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of school law. 


UNTIL RECENTLY, the school’s right to search a stu- 
dent’s person or his locker has been little questioned.! 
The Fourth Amendment’s prohibition against unreason- 
able searches and seizures, as applied to the states and 
their instrumentalities through the Fourteenth Amend- 
ment, has generally been thought inapplicable to school 
searches. The reason is that school officials have been 
considered private, not governmental, persons, and the 
Fourth Amendment’s prohibition against unreasonable 
searches and seizures applies only to searches by govern- 
mental officials.2 Courts have held that when a school 
official searches a student, he is acting in loco parentis 
and therefore assumes the private role of the parent to the 
student.3 Thus, the Fourth Amendment’s exclusionary 
rule has been held inapplicable to evidence discovered 
and seized by school officials during school searches, and 
the evidence has been admissible against the student in 
school disciplinary hearings and in criminal or juvenile 
court proceedings. 

In recent years, however, courts have generally rejected 
the private-person distinction when an attempt is made to 
introduce evidence seized in a school search in a criminal 
proceeding. Courts have begun to recognize that the 
Fourth Amendment’s prohibition against unreasonable 
searches and seizures applies to searches by school 
officials. But that prohibition has not been applied in the 
same way it is applied to police searches in a private 
home. This article will discuss its application and what 
actions school personnel should take before they search a 
student, or his locker, or other property. 

The Fourth Amendment’s prohibition against illegal 
searches has generally been construed to permit a search 
only when (1) a warrant has been issued authorizing it, or 
(2) there is probable cause and exigent circumstances are 
such that obtaining a warrant would frustrate the 


1. See, e.g., Buss, The Fourth Amendment and Searches of Stu- 
dents in Public Schools, 59 Iowa L. Rev. 739 (1974); Annot., 49 
A.L.R. 3d 978 (1973). 

2. See, e.g., Burdeau v. McDowell, 256 U.S. 465 (1920). 

3. See, e.g., In re Donaldson, 269 Cal. App. 509, 75 Cal. Rptr. 
220 (1969); People v. Stewart, 63 Misc. 2d 601, 313 N.Y.S. 2d 253 
(1970); and Mercer v. State, 450 S.W.2d 715 (Tex, Ct. App. 1970). 
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purpose of the search, or (3) a valid arrest has been made 
and the search is incident to the arrest. When a search is 
made that does not comply with these requirements, four 
consequences may result: (1) There may be a criminal 
prosecution for violation of privacy. (2) There may be a 
civil suit for violation of privacy. (3) The evidence may be 
declared inadmissible in a school proceeding. (4) It may 
be inadmissible in a criminal proceeding. 

Of the four possible consequences, usually only the 
fourth one —inadmissibility of the evidence in criminal 
proceedings — is in issue. For example, no case has been 
found in which school officials have undergone criminal 
prosecution for violating a student's privacy because of a 
search. In a few cases, civil liability has been found. 
Recently a federal district court in Pennsylvania ruled 
that a civil suit against school and police officers brought 
by nine high school students seeking damages for depriva- 
tion of their Fourth Amendment rights should proceed to 
trial.4 In this case, school officials looking for a ring 
reported missing by another student asked for police help 
after no student in the class in which the ring was first dis- 
covered missing came forward with it. The police made a 
strip search of the nine female students in the class but 
found no ring. The court held that though the search had 
been conducted by police, if it could be shown that school 
officials participated with the police in making state- 
ments and taking actions that coerced the students into 
submitting to the search, they could be held personally 
liable. The court overruled the defendant school officials’ 
motion to dismiss for failure to state a cause of action and 
ordered the case brought to trial. 

No case has been found in which courts have held 
evidence inadmissible in a school disciplinary proceeding 
on the basis that the method of its procurement violates 
the Fourth Amendment. Almost all of the cases that in- 
volve searches by school officials have grown out of crim- 
inal cases in which the student tried to exclude evidence, 
primarily drugs, seized during a school search and sought 
to be introduced in a criminal proceeding. 

Clearly, the Fourth Amendment prohibits only “un- 
reasonable” searches and seizures. The difficult question 
facing courts in school cases, which has been raised 


4. Potts v. Wright, 357 F. Supp. 215 (E.D. Pa. 1973). See also 
Phillips v. Johns, 12 Tenn. App. 354 (1930). But see Marlar v. Bill, 181 
Tenn. 100, 178 S.W.2d 634 (1944). 





almost exclusively in criminal actions against students, 
has been the standard that should apply to searches made 
by school officials. Is the entire law of search and seizure 
as it applies in the criminal law incorporated into the 
school system, or are school officials limited by less strin- 
gent standards? In answering this question, the courts 
have considered several factors: Did the school officials 
act alone, or was the search made in concert with the 
police? Why was the search initiated? Was it made to en- 
force school discipline or to discover evidence for criminal 
prosecution? What was the nature of the place searched? 


SEARCHES BY SCHOOL OFFICIALS 
ACTING ALONE 





The “reasonableness” of searches by school officials act- 
ing alone has been raised as an issue by students seeking 
to exclude the fruits of these searches from admission in 
criminal proceedings. When searches have been conduct- 
ed primarily by school officials to further school purposes, 
courts have found that the Fourth Amendment requires a 
less stringent standard to justify searches of students and 
their property. School officials need not obtain a search 
warrant or even show “probable cause that a crime has 
been committed” to justify a search initiated for proper 
school purposes when it is conducted primarily by school 
personnel. Balancing the right of students to be free from 
unreasonable searches and seizures with the state’s com- 
pelling interest in maintaining discipline and order in the 
public school system, most courts now require that con- 
traband seized by school officials without a search war- 
rant may be introduced in a criminal trial only if the 
school official can show the existence of a “reasonable 
suspicion” when the search was made that school regula- 
tions or state laws were being violated by students. 

In developing the less stringent ‘“‘reasonable suspicion” 
standard, the courts have placed great weight on the in 
loco parentis doctrine. In most states, either expressly or 
implicitly, school officials are deemed to stand to a lim- 
ited extent in loco parentis to the children entrusted to 
their care. Out of this relationship rise both the obliga- 
tion to protect the students while in school from danger- 
ous and harmful influences and the power to control and 
discipline students when necessary for school officials to 
perform their duties. Weighing the Fourth Amendment 
rights of students against the state’s interest in the school 
official who stands in loco parentis, one court concluded : 
“The in loco parentis doctrine is so compelling in light of 
public necessity and as a social concept antedating the 
Fourth Amendment, that any action, including a search 
taken thereunder, upon reasonable suspicion should be 
accepted as necessary and reasonable.”5 The court found 
that school officials acting in loco parentis need greater 
flexibility in achieving the goals of public education than 


5. People v. Jackson, 65 Misc. 2d 908, 319 N.Y.S. 2d 731, 736 
(1971), affd, 30 N.Y.2d 734, 333 N.Y.S.2d 167, 285 N.E.2d 153 
(1972). 


is allowed by the “probable cause” standard for reason- 
able searches by governmental officials in other situa- 
tions.® Stressing that school systems are not “enclaves of 
totalitarianism,” the court concluded that the “reason- 
able suspicion” standard protects the rights of students by 
requiring school officials to show at least “reasonable 
grounds for suspecting that something unlawful is being 
committed . . . before justifying a search of a student 
when the school official is acting in loco parentis.”7 The 
courts have not been explicit in setting out what facts 
would justify a “reasonable suspicion.” However, they 
have indicated that the in loco parentis doctrine imposes 
on school officials an affirmative duty to investigate any 
suspicion that conduct or materials dangerous or harm- 
ful to the health and welfare of students is occurring or 
being harbored in the school. This affirmative obligation 
to investigate grows out of the reasonable expectation of 
parents that the school will protect their children from 
dangerous conditions such as the possession and sale of 
drugs on campus or the possession of dangerous weapons 
by other students. The fact situations discussed below on 
searches of students, their lockers, and their dormitory 
rooms shed light on the nature of the “reasonable suspi- 
cion” standard. Thus when a search is conducted, upon 
“reasonable suspicion” by school officials in furtherance 
of school purposes, the search is considered to be reason- 
able under the Fourth Amendment, and evidence seized 
when the search is made is admissible in criminal trials or 
juvenile court proceedings, as well as in school disciplin- 
ary proceedings. 


JOINT SEARCHES BY SCHOOL OFFICIALS AND 
LAW ENFORCEMENT AGENTS 





When the search of a student or his property is conducted 
jointly by school officials and a law enforcement agency, 
the Fourth Amendment standards applicable appear to 
depend on the place searched and who initiated the 
search. When school officials, seeking to maintain order 
and to determine whether a school regulation or criminal 
statute has been violated, have requested police aid in 
conducting a search, the lesser “reasonable suspicion” 
standard has been applied.8 The courts have concluded 
that in these circumstances, the police may conduct the 
search based on the “reasonable suspicion” of school 
officials. It also should be noted that for searches of 
student lockers, which are discussed below, who initiated 
and conducted the search is not the crucial issue. Student 
lockers are considered to be property controlled jointly by 
the student and school officials, and therefore the cases 
have held that school officials have authority to consent 
to a warrantless search of a student’s locker by police. 
When the search of a student or his property is initi- 


6. Id. at 736. 
a: Be 


8. See, e.g., In re C., 26 Cal. App. 3d 320, 102 Cal. Rptr. 682 
(1972), discussed on page 41 infra. = 
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ated by the police and conducted jointly by school offici- 
als and law enforcement agents for the primary purpose 
of discovering evidence of a crime, a few courts have held 


that search and seizure standards applicable in criminal 
cases must be met. In Prazzola v. Watkins,9 the court of 
appeals reversed the convictions of two students for pos- 
session of marijuana. A warrantless search of the two 


students’ dormitory rooms had been conducted by uni- 
versity officials and police narcotics agents. The law en- 
forcement agents had told the university that they had 
information that drugs were in the dormitory rooms of 
several students and asked permission to search the 
rooms. The university consented, relying on a university 
regulation reserving the right of school officials to enter 
students’ dormitory rooms for “inspection purposes.” The 
drugs discovered during the searches were presented as 
evidence in the trials of the two students over their objec- 
tions that the evidence was the inadmissible fruit of an 
“unreasonable” search. In upholding the contentions of 
the students that the search violated the Fourth Amend- 
ment, the Fifth Circuit states that “clearly the University 
had no authority to consent to or join in a police search 
for evidence of crime.” The court found that the univer- 
sity retained broad supervisory powers that permit it to 
adopt such a regulation, but the regulation must be 
limited in application “to further the University’s function 
as an educational institution.” The university regulation 
could not be construed to authorize the school officials to 
consent to a search for evidence “for the primary purpose 
of a criminal prosecution.” The court found no exigent 
circumstances that would justify a warrantless police 
search and therefore held that the drugs seized from the 
dormitory room were inadmissable as evidence against 
the students in a criminal trial. 10 


In a recent New York case,!! the court applied the 
“probable cause” standard required by the criminal law 
to a search of a high school student by a school security 
guard employed by the board of education. Although the 
school security officer was not classified as a law enforce- 
ment officer under state law, his primary duties were to 
maintain school safety and to control student crime and 
disturbances. The court found that the security guard 
had the status of a policeman and therefore concluded 
that he could not act on suspicion alone in investigating 
possible possession of drugs by a student. The security 
officer had stopped the student to question him about a 
stolen wristwatch when he noticed a slight bulge in the 
student’s pocket and the top of a brown envelope pro- 
truding from the same pocket. At the security officer's 
request, the student emptied his pockets, and the officer 


9. 442 F.2d 284 (5th Cir. 1971). 

10. See also In re Donaldson, 269 Cal. App. 2d 509, 75 Cal. Rptr. 
200 (1969), in which the court noted the rule that a search that is clear- 
ly part of a joint operation by police and a private individual is tainted 
with state action and consequently violates the Fourth Amendment's 
prohibition. In this case, however, the court found no joint operation by 
police and the school officials. 

11. People v. Bowers, 72 Misc. 2d 800, 339 N.Y.S.2d 783 (1973). 
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found three brown envelopes containing marijuana. The 
court affirmed the exclusion of this evidence in the stu- 
dent’s criminal trial for possession of drugs as the fruits of 
an unlawful search. Despite the security officer’s claim 
that experience had taught him that students carried 
drugs in similar envelopes, the court found that the 
brown envelope could have contained any number of 
noncontraband items and therefore the search had been 
conducted on the “skimpiest of hunches.” These facts did 
not meet the “probable cause” standard the court re- 
quired to justify a warrantless search by the school secur- 
ity officer. Moreover, the court indicated that even if the 
“reasonable suspicion” standard had been applicable, a 
search based on such a “hunch” did not meet the require- 
ments of that standard. 


THE NATURE OF THE PLACE SEARCHED 





In determining whether the Fourth Amendment is ap- 
plicable to school searches and what standards should be 
applied, the courts have looked closely at the nature of 
the place to be searched. The cases have dealt primarily 
with three types of searches: searches of students’ person ; 
searches of student lockers; and searches of student 
dormitory rooms. It is helpful to look separately at each 
of these areas to determine what limitations the Fourth 
Amendment places on searches by school officials. 


Search of a Student’s Locker. In a recent California 
decision, In re W.,12 the California Court of Appeals 
applied a variation of the “reasonable suspicion” stan- 
dard to a search of a student’s locker by a high school 
vice-principal. The vice-principal had been told by four 
students that a particular locker contained a sack of 
marijuana. Using a master key, he opened the locker and 
found a bag containing marijuana. The locker had been 
assigned to W. The marijuana was turned over to the 
police, and in a juvenile court proceeding, W. was adju- 
dicated to be a delinquent. The student argued that the 
vice-principal’s search violated the Fourth Amendment 
and the evidence obtained from it was therefore inad- 
missible in the juvenile court hearing. The court ruled 
that while the Fourth Amendment does place limits on 
school officials, the in loco parentis doctrine expands 
these officials’ authority. Balancing the Fourth Amend- 
ment rights of students against the in loco parentis pow- 
ers of the school, the court stated that the appropriate 
test for searches by high school officials is two-pronged : 
(1) the search must be within the scope of the school’s 
duties, and (2) the search must be reasonable under the 
facts and circumstances. Although in loco parentis 
expands school officials’ powers, the Fourth Amendment 
limits their power to act with these two requirements. 
The court found that preventing the use of marijuana 


12. 29 Cal. App. 3d 777, 105 Cal. Rptr. 775 (1973). 





was Clearly a school responsibility, and the search of the 
student's locker, based on specific information from four 
students, was reasonable. 13 

The balancing test employed by the court in that case 
contrasts with the approach most often taken by the 
courts in cases involving school searches of student 
lockers. In Overton v. New York,}4 the United States 
Supreme Court ordered a new hearing of a narcotics 
prosecution in which the conviction of a student was 
based on the discovery of drugs in his locker by police who 
were without a valid warrant but had permission from the 
vice-principal to search the locker. The New York Court 
of Appeals had upheld the search on the theory that the 
vice-principal had not been coerced to consent to the 
search but had acted under his independent duty to in- 
spect a locker when suspicion arises as to its contents. A 
fact important to this decision is that the vice-principal 
had the combinations of all the locks and the students 
knew that they did not have exclusive possession of the 
lockers vis-a-vis the school authorities. On appeal, the 
Supreme Court remanded the case to the New York 
Court of Appeals for determination of whether the vice- 
principal had acted under duress. The Court of Appeals 
essentially restated its earlier decision, finding that the 
vice-principal had exercised an independent “duty” to 
search, a duty claimed by the vice-principal and tacitly 
approved by the court. 

In another case, the Kansas Supreme Court upheld a 
burglary conviction based on the discovery of stolen goods 
in a bus station locker that was entered by a key removed 
from the defendant’s school locker.!5 The defendant had 
consented to the principal’s opening his school locker in 
the presence of the police. The court upheld the search 
on the basis of the defendant’s uncoerced consent and the 
nature of the school locker. It said that although the 
student may control his locker in reference to fellow 
students, his possession is not exclusive against the school 
and its officials. As in Overton, the fact that the principal 
had a master list of all lock combinations and a key that 
would open all school lockers was important to the court’s 
decision. The court considered the right of inspection 
inherent in the authority vested in school administrators 
to manage schools and protect other students. 

These cases indicate that police may introduce evidence 
in a criminal trial that has been seized by a school official 
from a student’s locker without a warrant or the student’s 
permission when the school official had reasonable 
grounds for the search. Also, the school may authorize 
the police to conduct a search when they have reason- 


13. Although the court cited the earlier California decision, Jn re 
Donaldson, and the “private person” exception to the Fourth Amend- 
ment as a possible basis for its decision, it found that the Fourth Amend- 
ment was not totally inapplicable in the school situation and used the 
balancing test. 

14. 20 N.Y.2d 360, 283 N.Y.S.2d 22, 229 N.E.2d 596, vacated and 
remanded, 393 U.S. 85 (1968), original judgment aff'd at 24 N.Y.2d 
522, 301 N.Y.S.2d 479, 249 N.E.2d 366 (1969). 

15. State v. Stein, 203 Kan. 638, 456 P.2d 1 (1969), cert. denied, 397 
U.S. 947 (1970). 


able grounds to believe that a crime has been committed 
and that evidence in reference to the crime may be within 
the locker. 


Search of a Student’s Person. The “reasonable suspi- 
cion” standard has also been used to test the legality of a 
search of the student’s person. That standard has been 
accepted even when the evidence seized has been turned 
over to the police and introduced in a criminal or juvenile 
court proceeding. In a California decision in 1970, Jn re 
G.,16 the court explained why a less stringent Fourth 
Amendment standard applied to school searches of a 
student’s person. In this case a student had informed-the 
dean of students that G. had taken a pill and was intoxi- 
cated. G. was brought to the principal's office and asked 
to empty his pockets. In his pockets was a film canister 
containing amphetamines. The court found the princi- 
pal’s action to have been proper, explaining that the 
principal could not properly have ignored the informa- 
tion that G. had dangerous drugs in his possession. The 
court said that it was in the best interest of both the stu- 
dent and the school system that such situations be handled 
informally among persons with whom the student was 
familiar, rather than to subject him to the adverse emo- 
tional impact of a search warrant and a hearing before a 
magistrate. The court pointed out that the principal's 
action required no intervention by law enforcement 
officers and little or no disruption of the school. Finding 
that “even in the areas of protected freedoms, the power 
of the state to control conduct of children reaches beyond 
the scope of its authority over adults,” the court upheld 
that the principal’s action was reasonable and not in vio- 
lation of the Forth Amendment. 

In another California decision, In re C.,17 the court 
upheld as reasonable a search of a high school student's 
person conducted by school officials with the help of a 
police officer. In that case, school officials, after receiv- 
ing a tip that C. was selling drugs, brought the student to 
the vice-principal’s office for questioning. When the 
student resisted a search of his bulging pants pocket, the 
school officials requested the aid of a police officer, who 
removed drugs from the student’s pocket. The court, in 
upholding the admissibility of this evidence in a juvenile 
court proceeding, adjudicated C. a delinquent and noted 
that school officials have a duty to protect students from 
the sale of drugs on campus. The court found that the 
school officials had “good cause” to search C. based on 
the tip they had received, the bulge in C.’s pockets, his 
possession of $20 (in the court’s view a large sum for a 
student), and his refusal to allow a search of his pockets. 
When the purpose of the school official’s search is within 
the scope of his official duties, the court said, the justifi- 
cation for the search will not be measured by the rules 
authorizing a police search of an adult. The court found 


16. 11 Cal. App. $d 1193, 90 Cal. Rptr. 360 (1970). 
17. 26 Cal. App. 3d $20, 120 Cal. Rptr. 682 (1972) 
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that there was no joint search by the school officials and 
the police, concluding that “the constitutional guaran- 
tee against unreasonable searches does not proscribe 
solicitation and use of professional assistance by school 
authorities in conducting an authorized search of a 
student for good cause.” The mere fact that the profes- 
sional assistance was from a policeman “did not render 
unreasonable that which was otherwise reasonable.” 

In a recent New Jersey case, Jn re G.C.,18 the court also 
upheld the admissibility in a juvenile court hearing of 
evidence that was obtained in a school search of a female 
student's person. The school officials, acting on informa- 
tion that she had been selling pills on the campus that 
same morning, brought the girl to the principal's office. 
After she consented to a search of her person by a female 
school official, a bottle of amphetamines was found in the 
student's purse. Noting that there was insufficient evi- 
dence to determine whether her consent to the search was 
voluntary, the court considered whether school officials 
could constitutionally conduct such a search of a student 
without a consent. It concluded that: “The privacy rights 
of public school children must give way to the overriding 
governmental interest in investigating reasonable suspi- 
cions of illegal drug use by such students even though 
there is an admitted incursion of constitutionally protect- 
ed rights — rights no less precious because they are posses- 
sed by juveniles.”!9 Finding that the school officials were 
“duty bound to investigate reasonable suspicions of stu- 
dent criminality,” the court held that they had acted 
responsibly and diligently under the circumstances and 
would have been “derelict” to have acted otherwise. 

In three other school cases involving search of a stu- 
dent’s person, the state court in Delaware,20 IIlinois,?! 
and New York22 have upheld the search. 


Search of College Dormitory Room. The leading case 
in the area of searches of college dormitory rooms is 
Piazzola v. Watkins,23 which was discussed above. In that 
case, the Fifth Circuit Court held that students occupy- 
ing a college dormitory room enjoyed the protections of 
the Fourth Amendment and university officials had no 
right to consent to or join a police search for the primary 


18. 121 N.J. Super. 108, 296 A.2d 102 (1972). 

19. Id. at 106. 

20. State v. Baccino, 282 A.2d 869 (Del. Super. 1971). The case in- 
volved the search of a student's coat after a tug-of-war over the coat 
between the student and a school official who was taking the jacket to 
ensure that the student stayed in class. Drugs were found in the jacket 
pockets. 

21. In re Boykin, 39 Ill. 2d 617, 237 N.E. 2d 460 (1968). Here the 
search, made by police officers at the school officials’ request, resulted 
in discovery of a gun on a student's person. 

22. People v. Jackson, 65 Misc. 2d 909, 319 N.Y.S.2d 731, affd 8 
N.Y.2d 734, 333 N.Y.S.2d 167, 284 N.E.2d 153 (1971). The search of a 
student chased down by a school coordinator of discipline three blocks 
from the school was upheld by the court. The student, suspected by the 
school official of possessing drugs, had run out of the school while he 
was being taken to the principal's office for questioning. The court held 
that the in loco parentis powers of the school official did not in this case 
end at the school door. 

23. 442 F.2d 284 (5th Cir. 1971). 
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purpose of obtaining evidence for criminal prosecutions. 
The court found that the search, instigated and in the 
main executed by law enforcement agents, was subject to 
the full criminal law requirements of the Fourth Amend- 
ment. Since there was no warrant, no probable cause for 
searching without a warrant, and no waiver or consent, 
the court concluded that the search violated the Fourth 
Amendment's prohibition of unreasonable searches.24 

In Prazzola, the Fifth Circuit made it clear that al- 
though the university could not require as a condition of 
admission that students waive their Fourth Amendment 
right to be free froin unreasonable searches and seizures, 
a university regulation that reserved the right to inspect 
student rooms was not unconstitutional per se.25 If the 
regulation is construed and limited in application to 
furtherance of the university as an educational institu- 
tion, it does not exceed university power. 

In a federal district court decision arising from the 
same drug raid involved in Prazzola, the court upheld the 
expulsion of a student for possessing marijuana in a 
college dormitory. In Moore v. Student Affairs Commit- 
tee of Troy State University,26 the same district court 
judge who had originally reversed the Prazzola convic- 
tions upheld in a university disciplinary proceeding the 
admissibility of evidence seized in a joint school and 
police search. Stressing that the university has an affirma- 
tive obligation to promulgate and enforce reasonable 
regulations designed to protect campus order and disci- 
pline, the court pointed out that “the constitutional 
boundary line between the right of the school authorities 
to search and the right of a dormitory student to privacy 
must be based on a reasonable belief . . . that a student is 
using a dormitory room for a purpose which is illegal or 
which would otherwise seriously interfere with campus 
discipline.” This standard of “reasonable cause to be- 
lieve” was found to be lower than the traditional probable- 
cause standard because the “special disciplinary proceed- 
ings are not criminal proceedings in the constitutional 
sense. 


Searching Other Places. Searches conducted by school 
officials to discover student violations of school 
regulations have been upheld in other situations. In 
People v. Lanthies,2’ college officials searched a student's 
briefcase when their efforts to find an offensive odor 
permeating the entire library study hall led to his carrel. 
The odor came from packaged drugs discovered in the 
briefcase. In upholding the admissibility of the evidence 
in the student’s criminal trial, the court noted that school 


24. Accord, People v. Cohen, 57 Misc. 366, 292 N.Y.S.2d 706 
(1968); Commonwealth v. McCloskey, 217 Pa. Super, 432, 272 A.2d 
271 (1970) (holding that for purposes of police searches, a dormitory 
room is analogous to an apartment or hotel room). 

25. The university rule stated: “The college reserves the right to enter 
rooms for inspection purposes. If the administration deems it necessary, 
the room may be searched and the occupant required to open his per- 
sonal baggage and any other personal materials which is sealed.” 

26. 284 F. Supp. 725 (1968). 

27. 5 Cal. 751, 97 Cal. Rptr. 297, 488 P.2d 625 (1971). 





officials periodically checked student carrels for overdue 
books, rotten food, and similar materials. In this case the 
discovery of drugs resulted from such a search based on 
complaints by students of an odor thought to come from 
rotting food. These facts, in the court’s opinion, brought 
the search within the “emergency exception” to the war- 
rant requirements of the Fourth Amendment. 

In one case a federal district court has upheld the 
warrantless search by school officials of a student’s car 
parked on the school campus.28 The student, a cadet at 
the Marine Maritime Academy, was dismissed after a 
search of his automobile revealed drugs and alcohol in 
violation of the Academy regulations forbidding posses- 
sion of such items on campus. Seeking readmission to the 
Academy, the student challenged the admissibility of this 
evidence in his expulsion hearing. The federal district 
court held that (1) the school officials had reasonable 
cause to believe that school regulations were being vio- 
lated, and (2) the search of the car was a reasonable exer- 
cise of the Academy's authority to maintain order and 
discipline on the campus. It should be noted that the 
Academy is a quasi-military institution, the automobile 
was parked on campus in spaces provided by the school, 
and the contraband found was admitted in a school dis- 
ciplinary hearing, not a criminal proceeding. Perhaps 
under other circumstances a search of.a student’s car by 
school officials would be subject to a higher standard. 


SUMMARY 





Neither the Supreme Court not the federal courts of ap- 
peal have decided any cases directly governing the Fourth 
Amendment rights of public school students.2? Almost 
all the cases reviewed in this article come from state courts 
and have no value as precedents in other jurisdictions. 
The law as it relates to the balancing of students’ consti- 
tutional rights and the state’s interest in maintaining 
order and discipline in the public school is very fluid and 
has changed rapidly in recent years. The courts now 
recognize that the Fourth Amendment does protect stu- 
dents from “unreasonable” searches by school officials, 
but in defining “reasonableness” the courts have usually 
struck the balance in favor of order and discipline in the 
schools. Still, students clearly do not shed their constitu- 
tional rights at the schoolhouse gate. In developing regu- 
lations governing searches of students and their prop- 
erty, school officials should try to protect the student's 
right to privacy. Where the regulations govern searches of 
jointly controlled property, such as lockers or carrels, 
students should be made aware that the property is sub- 
ject to periodic administrative searches for contraband 
and that school officials reserve the authority to consent 
to a search of such property by law enforcement officers. 
When possible, the student's consent to search should be 


28. Keene v. Rodgers, 316 F. Supp. 217 (D. Me. 1970). 
29. The Fifth Circuit Court decision in Piazzola v. Watkins, 442 F.2d 
284 (5th Cir. 1971), involved college students and a dormitory search. 


obtained and he should be present when his property is 
searched. If the police seek permission from school 
authorities to search a student or his property for the 
purpose of obtaining evidence for a criminal prosecution, 
the school officials should require the police to obtain a 
search warrant unless the search comes within one of the 
exceptions to the Fourth Amendment’s search warrant 
requirements. Whenever school officials conduct a search, 
a witness should be present. 

Only in exceptional cases would the observance of these 
safeguards interfere with the school officials’ affirmative 
duty to maintain order and discipline in the schools and 
protect the health, safety, and welfare of students in their 
charge. Because an unlawful search may result in the 
inadmissibility of evidence in criminal or school proceed- 
ings and, possibly, civil or criminal liability for school 
officials, incorporating these safeguards into school poli- 
cies would seem wise. Moreover, the consequences for 
students of school searches may be very severe (criminal 
penalties, expulsion, or long-term suspension). In the 
other areas of student rights, courts have increasingly 
required that schools carefully observe procedural safe- 
guards mandated by federal and state constitutions before 
subjecting students to such severe penalties. It seems 
likely that the federal courts will eventually subject school 
policies on search and seizure to similar scrutiny. By 
building these safeguards into school regulations, school 
officials can both teach students the values of our funda- 
mental freedoms and avoid future conflicts in the courts. 
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THE NORTH CAROLINA ENVIRONMENTAL 
Policy Act of 19711 (NC-EPA) was born out of the 
environmental enthusiasm of the “earth day bloom” and 
in the mold of the National Environmental Policy Act of 
1969 (NEPA).2 NC-EPA required that state agencies 
comply with the goals of the state’s environmental conser- 
vation policy and prepare statements assessing the impact 
of their actions that might significantly affect the environ- 
ment. The act also permits local goyernments to require 
environmental impact statements (EIS) for “major devel- 
opment projects”3 proposed in their jurisdictions. This 
authorization would seem extremely important for state 
purposes in advancing sound land uses, now emphasized 
by the Land Policy Act,+ the Coastal Area Management 
Act,5 and the proposed Mountain Area Management 
Act.6 The North Carolina Environmental Policy Act pro- 
vides a potentially powerful tool for environmental plan- 
ning and open decision-making and can assist local gov- 
ernments concerned with land and resource management. 


Although early drafts of the Scott Administration's bill 
would have made local environmental impact review of 
proposed private developments mandatory, as in a few 
other states,” political realities forced revision of the iocal 
provision to an authorization for voluntary adoption of 
the environmental-impact statement (EIS) require- 
ment.’ After the 1971 General Assembly enacted NC- 


1. N.C. Gen. Strat. §§ 113A-1 through -20 (1971). 

2. 42 U.S.C. § 4321-4347 (1970). 

3. N.C. Gen. Stat. § 113A-9(1). “Major Development Projects” 
include but are not limited to shopping centers, subdivisions, other 
housing developments, and industrial and commercial projects, but 
do not extend to projects of less than two contiguous acres. 

4. N.C. Gen. Strat. § 113A-150 et seq. (1974). 

5. N.C. Gen. Stat. § 113A-101 et seq. (1974). 

6. SB 467 (1975 session of the N.C. General Assembly). 

7. California, Massachusetts, Puerto Rico, and Washington [N. Yost, 
NEPA's Progeny: State Environmental Policy Acts, ENVIRONMENTAL 
Law Reporter 3(1973) 50093]. 

8. N.C. Gen. Start. § 113A-8. “The governing bodies of all cities, 
counties, and towns acting individually or collectively, are hereby 
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EPA as the keystone of Governor Robert W. Scott's en- 
vironmental program,? the State Administration made 
only limited efforts to encourage local adoption of the 
EIS disclosure requirements and has prepared no guide- 
lines to help local governments interested in using the 
planning tool. Local governments have much flexibility, 
both individually and in combination, in implementing 
the law. The act, in the absence of state guidelines, offers 
little in terms of procedures, professional techniques, or 
management structures that local governments might use 
in executing the authorized requirements, so that a 
variety of administrative approaches could be adapted to 
local conditions. 


PROVISIONS AND PROCEDURES OF NC-EPA 





State EIS requirements generally have been modeled on 
section 102(2)(C) of the National Environmental Policy 
Act. NEPA initiated the widespread use of environ- 
mental impact analysis to achieve governmental respon- 
siveness to environmental concerns. In part NEPA re- 
quired that federal agencies comply with the goals of the 
national environmental policy and prepare statements 
assessing the impacts of their major actions significantly 


authorized to require any special-purpose unit of government and 
private developer of a major development project to submit detailed 
statements, as defined in 113A-4(2), of the impact of such projects.” 
9. NC-EPA originated out of Governor Robert Scott’s administra- 
tive attempt to establish coherence to the diverse environmental con- 
cerns among the state agencies. An interagency task force produced the 
NC-EPA, along with a package of other proposed environmental legis- 
lation, submitted by the Governor to the General Assembly on April 18, 
1971. NC-EPA passed through the General Assembly with little trouble. 
The Administration, however, encountered a barrier when in 1972 it 
recommended refinements to the act — none relating to the local adop- 
tion provision. It appears that many of the proposed procedural changes 
could have as easily been achieved by executive order through revised 
implementation directives to state agencies. Senate opposition was 
particularly provoked by the Administration’s suggestion that the im- 
pact statement requirement be extended to private projects licensed or 
approved by any state agency (Governor Robert W. Scott, “The North 
Carolina Environmental Policy Act: A Report to the Legislative 
Research Commission on Experiences with the Act, with Recommenda- 
tions for Refinements,” July 1972). Private utilities rallied against state 
environmental assessment requirements on their projects, and in the 
acrimonious 1973 General Assembly contest, friends of NC-EPA could 
muster only a compromise merely to extend NC-EPA until September 
1, 1977. NC-EPA is now operating on a short lease of life and can be 
extended or made permanent state policy only by act of the General 
Assembly. 





affecting the human environment. Prompted by the 
Council on Environmental Quality and threat of citizen 
suits, federal agencies developed procedures for prepar- 
ing impact statements, requiring similar analyses and 
statements from local governments and the private sector 
as a requisite for the award of federal permits or grants. 
Many states later adopted EIS requirements. !0 The states 
differ considerably, however, in their approaches. Some 
states applied the requirement to both local and state 
agencies, while others required impact statements for 
private actions for which a government permit is neces- 
sary. The states also vary in how they administer the EIS 
process. 

The North Carolina statute obliges state agencies to 
follow the state policy of environmental conservation by 
requiring an EIS on any proposal “for legislation or 
actions involving expenditure of public moneys for pro- 
jects and programs significantly affecting the quality of 
the environment.”!! The formulators applied the require- 
ment to any state action—not necessarily a “major” 
action—that may have a “significant” environmental 
effect. Significant effect is not defined by the act and has 
not been clarified by administrative guideline. NC-EPA 
applies beyond state public works projects; it encom- 
passes all agency and regulatory activities involving 
public funds and any activities of local government units 
subject to review, approval, or licensing by state agen- 
cies.!2 Local governments or special-purpose units are 
not otherwise required to prepare an EIS for their own 
activities. So far, state agencies have ignored the act’s 
coverage of local public actions requiring state appro- 
val,!3 despite reinforcing opinions of the Attorney 
General. 14 

The impact statements prepared by state agencies are 
to be reviewed in cooperation with other state and re- 
gional agencies and made available to local governments 
and the public.15 NC-EPA specifies that an EIS consider: 


a. The environmental impact of the proposed action; 


10. Council on Environmental Quality, State Environmental Impact 
Statement Requirement, ENVIRONMENTAL QuaALITy, THE FirtH ANNUAL 
Report oF CEQ 401-09 (1974). 

11. N.C. Gen. Stat. § 113A-4(2). 

12. N.C. Gen. Strat. § 113A-9(3). 

13. In light of an Attorney General's clarification of the statutory 
requirement, the Department of Natural and Economic Resources is 
preparing to require individual impact statements for projects involv- 
ing the expenditure of public moneys by local governments when re- 
viewed, approved, or licensed by DNER, such as water and sewer sys- 
tems, dredging, or construction of waste treatment plants. 

14. Attorney General’s Opinion to Carroll L. Mann, Jr., State Prop- 
erty and Construction Officer “Environmental Policy Act of 1971,” 
North Carolina Attorney General Reports, vol. 43, no. 1 (13 July 1973), 
26-36; Kenneth B. Oettinger, Office of the North Carolina Attorney 
General. Memorandum, “Interpretation of N.C. Environmental Policy 
Act of 1971" (8 April 1974); John R. B. Matthis, Assistant North Caro- 
lina Attorney General. Memorandum, “Environmental Impact State- 
ment” (3 Feb. 1975). 

15. Announcements of the availability of state EIS to local govern- 
ments and the public are madé by the State Clearinghouse and Infor- 
mation Center, Department of Administration, through its twice- 
monthly publication of the NortH CaroLina ENVIRONMENTAL BuL- 
LETIN. 


Any significant adverse environmental effects which 
cannot be avoided should the proposal be imple- 
mented ; 

Mitigation measures proposed to minimize the 
impact ; 

Alternatives to the proposed action; 

The relationship between the short-term uses of the 
environment involved in the proposed action and the 
maintenance and enhancement of long-term produc- 
tivity; and 

Any irreversible and irretrievable environmental 
changes which would be involved if the proposed ac- 
tion should be implemented. !6 


After an impact statement had been reviewed, the Gov- 
ernor or his designated agency would weigh the alterna- 
tives and decide whether to proceed with a project detri- 
mental to environmental quality. The Department of 
Administration issued a general procedural guideline for 
circulating and reviewing an EIS,!7 but no substantive 
guiding criteria have been provided for assessing an EIS 
once filed. No guidelines were issued to state agencies or 
local governments that would detail the content and 
format of impact evaluations or define the criteria for 
preparing an environmental statement. When local 
governments implement the authorization to require any 
special-purpose unit of government or private developer 
of a major development project to furnish an EIS, the 
statement’s form is left to the local government's discre- 
tion, but the statement must include those same consid- 
erations defined in G.S. 113A-4(2).18 

Governor Scott assigned authority to review state en- 
vironmental statements to the Council on State Goals and 
Policy, an executive advisory board of prominent citizens 
created in 1972. The Council was to review the EIS for 
controversial environmental consequences before accept- 
ing the statement, requiring project modification, or 
recommending rejection by the Governor.!9 In reality, 
the Council has been ineffective in guarding compliance 
with NC-EPA. After reviewing and rejecting one EIS in 
1972, the Council never again initiated a proposal review 
nor has been asked to do so by a sponsoring agency. Inter- 
views with Council members and supporting staff from 
the Office of State Pianning in the spring of 1975 re- 
vealed they did not recognize responsibilities to NC-EPA. 
The inattention to the act may reflect the absence of pub- 
lic support for the statute. Environmental groups have 
taken only limited advantage of NC-EPA to open up the 
government decision processes despite the successes 
achieved through NEPA. At this writing, no test of NC- 
EPA has been made in the state courts. In the absence of 


16. N.C. Gen. Strat. § 113A-4(2). 

17. W. L. Turner, Secretary of Administration. Memorandum to 
State Agencies, “Implementation of the Environmental Policy Act of 
1971: Guidelines” (Feb. 18, 1972). 

18. N.C. Gen. Star. § 113A-8. 

19. Governor Robert Scott. Memorandum, “The N.C. Environ- 
mental Policy Act of 1971" (1 Feb. 1972), delegating authority to the 
Council on State Goals and Policy. 
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guidance and overview, initiating agencies that may have 
chosen to prepare an EIS are free to ignore environmen- 
tally based criticism and proceed with their projects. 


STATE AGENCY PERFORMANCE UNDER NC-EPA 





The administration and regulatory agencies of North 
Carolina have shown little inclination to take affirmative 
steps in assessing the environmental impacts of state 
actions as directed by NC-EPA. The decision to prepare 
an EIS has been left entirely to the discretion of the initi- 
ating agency. Without pressure from either an active 
“watch-dog” monitoring body or the public, agency 
discretion to prepare an environmental statement has not 
often been exercised. Most state agencies appear to have 
ignored both the Attorney General's interpretation of 
NC-EPA as encompassing virtually every meaning of the 
word “environment” and his advice that the initiating 
state agencies responsible for making the threshold 
determination of the environmental significance of a 
proposed action ought to prepare written reports on any 
negative threshold decision.20 

Only the Departments of Natural and Economic 
Resources and Transportation have been disposed to file 
environmental statements, and only DNER has filed the 
compliance reports required by section 113A-6 of NC- 
EPA. Undoubtedly, environmental assessments should 
have been conducted for many state projects but were 
not.21 The Department of Administration since 1972 
has been disinclined to support or comply with the act.22 

Among the few notable applications of the North Car- 
olina Act have been the following: 

—As a result of passage of the act, the Mirex spraying 
program for fire ants in North Carolina was closely scru- 
tinized and substantially curtailed. 

—The Council on State Goals and Policy issued an 
opinion that a state highway project within Raleigh in- 
volving the Oberlin Road extension should be viewed in 
its entirety rather than in small increments that might 
individually escape NC-EPA review. 

— The Board of Governors of the University of North 
Carolina retreated from a proposed razing of Old Main 

20. Attorney General's opinion, supra note 14. 

21. This statement is based on extensive interviews with staff mem- 
bers of the North Carolina Departments of Administration, Natural 
and Economic Resources, and Transportation and members of the 
Council on State Goals and Policy; and review of the budget to locate 
budgetary expenditures that might require environmental impact state- 
ments. For critical reviews of state performance under the act, see: 
Robert Finch, Department of Natural and Economic Resources. Memo- 
randum, “Need for More Effective Implementation of the State Envi- 
ronmental Policy Act. of 1971” (30 Aug. 1973), for a critical review of 
state performance under the act, and Maynard Hufschmidt. Environ- 
mental Statements and Water Resource Planning in North Carolina 
(Water Resources Research Institute of the University of North Caro- 


lina, Report No. 94, June 1974): found projects that had not used an 
impact statement. 


22. Perhaps the most glaring contravention of NC-EPA was the 
omission of an EIS of even a negative threshold report on the State 
Government Center by the Capital Planning Commission, Depart- 
ment of Administration, although strongly advised by the Attorney 
General. 
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Building on Pembroke State University campus after 
being advised of possible litigation to establish that his- 
torical and cultural values were covered by the act, as 
well as the biological environment. 

—The State Utilities Commission relied on the policy 
statement of the NC-EPA in adopting a requirement for 
environmental evaluation of electric generating plant 
proposals. 

A decision to reinforce NC-EPA will require correct- 
ing past failures of enforcement and administration. The 
act may be rejuvenated by citizen pressure through legal 
action, by General Assembly resolution, or by executive 
order. The General Assembly must act to make NC-EPA 
permanent state policy, as it is now due to expire after 
September 1, 1977. Agency compliance with the public 
policy to assess actions significantly affecting the environ- 
ment properly will not be forced without active monitor- 
ing by a body that has the Governor’s confidence or with- 
out willingness of citizen groups to go to court to enforce 
the act. The merits of saving NC-EPA from oblivion are 
founded in its offer of positive and balancing effects on 
state governmental decisions and its complementary fit 
with state management efforts for sound land and re- 
source use. 


LOCAL UTILIZATION OF NC-EPA 





The local authorization of NC-EPA has not been much 
used. Only the Town of Holden Beach and Transylvania 
County have adopted requirements for environmental 
impact statements for proposed “major developments”?3 
by any special-purpose unit of government or by a private 
developer. Other local .governments (for example, 
Forsyth County) have studied the utility of EIS disclosure 
requirements, but no state agency has promoted or fully 
apprised itself of local considerations. Several urbanizing 
coastal counties, among them Carteret and New Han- 
over, have considered and disregarded the concept in 
favor of citizen environmental advisory boards to local 
planning elements. 

Carteret County considered and, in fact, adopted for a 
single housing project a local EIS ordinance but found 
that only unrevealing data and information were 
provided in compliance with the ordinance and ulti- 
mately repealed the ordinance. The attempt foundered 
upon a misconception that NC-EPA was useless for local 
purposes without specific statutory direction of what an 
EIS was to contain. Carteret County officials took a re- 
stricted view that they were not at liberty to define their 
own specifications for EIS format and procedure for a 
private developer. This misreading is contrary to the spirit 
of NC-EPA, which does not restrict local governments’ 
options in utilizing and structuring impact disclosure 
requirements so long as the statements include the six 
areas of consideration defined in G.S. 113A-4(2). This 
unsatisfactory experience demonstrates that some local 


23. N.C. Gen. Stat. § 113A-9(1). 





governments may shy away from the latitude to innovate 
that the act provides, and it reaffirms the need for the 
state to take the lead by issuing suggested guidelines for 
localities to make the best use of their adoption of en- 
vironmental-impact disclosure requirements. 

The EIS disclosure requirement can be a valuable com- 
plement to the planning efforts of those local govern- 
ments able to define their objectives for regulating land 
and resource development. A local government has a 
measure on which to evaluate the impacts of proposed 
developments once it has a feel for its community con- 
ditions and objectives in the areas of local economy, 
natural environment, aesthetic and cultural values, 
public and private services, and housing and social condi- 
tions. Such conceptualization will help a local govern- 
ment measure impacts and costs of proposed 
developments and thus balance tradeoffs. The EIS proc- 
ess can be of special value to political decision-makers by 
helping to identify the client groups potentially affected 
by development. It is important to emphasize that 
environmental impact measures are intended to com- 
plement, not replace, other applicable environmental 
standards and development codes in the community. The 
impact disclosure requirement is especially valuable when 
paired with environmental performance standards for 
development. 

Adopting development impact measures has no point 
unless local decision-makers are ready to use the evalua- 
tions to arrive at better land-use decisions for their com- 
munities. A local decision to require environmental im- 


pact assessments and environmental performance stan- 


dards has certain inherent risks. Environmental issues 
may be employed on occasion by special interests as a 
smoke-screen for other concerns — for example, when the 
motive is to block construction of low- and moderate- 
income housing on the basis of alleged harmful environ- 
mental impacts. Some smaller developers can not afford 
to finance expensive environmental analyses as well as 
larger developers. This situation may result in higher 
costs passed on initially to the consumers of development 
projects and can favor the larger corporations that can 
bear the added costs entailed by environmental studies. 
The NC-EPA restriction of local EIS requirements to 
projects that are greater than two contiguous acres in ex- 
tent probably was meant to direct impact assessment 
toward significant developments and not trivial projects. 
However, this constraint may work against evaluation of 
cumulative impacts of a collection of smaller projects that 
might on occasion have singularly dramatic impact. 
The effect of the restriction may have administrative 
benefit in that not all proposed projects need to be 
screened on a case-by-case basis for potential impact, but 
the EIS requirement can be automatically demanded by 
merit of project size and type. The NC-EPA approach 


24. The measurement of cumulative impacts of smaller development 
projects receive emphasis in HUD-FHA environmental assessment pro- 
cedures under NEPA-related standards. 


may result in nonevaluation of some potentially signifi- 
cant developmental impacts and overstudy of some unim- 
portant ones. 

The Town of Holden Beach accepted the NC-EPA 
authorization in 1972. The Holden Beach ordinance set 
no particular standards or policies for development but 
prescribed that a proposal for “major development” [de- 
fined verbatim as stated in G.S. 113A-9(1)] must submit 
an EIS to the town council for its finding and public hear- 
ing. The building inspector was not to issue any building 
or occupancy permits until the town council accepted the 
impact statement: 

The Holden Beach ordinance raises questions whether 
such a requirement is viable unless the local government 
has the staff expertise to monitor accuracy of any state- 
ment, the political will to enforce the requirement for 
comprehensive statements, or adequate land-use stan- 
dards. More recent adoption by the town of traditional 
land-use regulations—subdivision controls, zoning, and 
creation of a planning board—and appointment of a 
building inspector charged with reviewing the sufficiency 
of any environmental statement improved the likelihood 
that the town can use the innovative planning tool of 
environmental impact disclosure. Because of its small size 
and the infrequency of major development there, Holden 
Beach is not a good test of the utility of EIS requirements 
in larger urbanizing jurisdictions but does demonstrate 
how the ordinance may be used in a smaller community. 

Transylvania County, in the southwestern mountain 
region of the state, has been the only county to adopt an 
EIS requirement for proposed major development, when 
stimulated by rapid subdivision and the pressure of 
development of recreational second homes on fragile 
mountain locations. The ordinance, enacted in 1973, 
proved to be a weak disclosure requirement that usually 
resulted in a disclaimer of adverse impacts. It in no way 
supplemented the county’s subdivision controls, floodway 
zoning regulations, building codes, or strong sedimenta- 
tion standards. Recognizing that an EIS ordinance with- 
out force is only a game in paper transmittal, the Tran- 
sylvania county manager and the county planning board 
moved in 1974 to force developers to take the environ- 
mental assessment requirements seriously. The revised 
ordinance, adopted in August 1974, declared a county 
environmental policy to protect its mountain resources 
and set forth a series of stringent criteria that an impact 
statement must address, on penalty of a misdemeanor 
charge carrying fines and imprisonment for each day of 
violation. 

Transylvania County has no procedural guidelines or 
specific impact statement report form. A prospective 
developer must submit an EIS with an application com- 
plying with county development regulations to the county 
manager (a planner) and the land-use subcommittee of 
the county planning board. Their decision on the 
adequacy of the EIS is subjective, for the assessment 
serves more as an informational report than as a basis for 
denying a building permit. However, projects may be 
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modified during the review process, and the require- 
ment may “iscourage the proposal of “bad” projects by 
encouraging developers to design their projects from the 
start to mitigate or avoid environmental damage. The 
strength of the impact statement ordinance is gained 
from its integration with other conventional land-use 
regulations that emphasize environmental standards. 

The Transylvania County experience offers valuable 
lessons for other local governments or confederations of 
governments concerned with urbanizing pressures and 
protection of natural and cultural resources. To be suc- 
cessful, an environmental statement requirement must be 
backed by political commitment, planning expertise, and 
strong developmental standards and land policies. While 
the Transylvania experience indicates how the EIS can be 
used to implement local environmental objectives, the 
state could contribute much to support local efforts of 
this kind. The shortage of state agency manpower for 
technical assistance accentuates the difficulties of local 
governments, particularly in rural areas, that need expert 
advice and assistance for both the preparation and review 
of environmental assessments. The local need is height- 
ened further by environmental assessment requirements 
of the U.S. Department of Housing and Urban Develop- 
ment for block grants and housing assistance. 


CONCLUSIONS 





Environmental analysis requirements for private develop- 
ment raise technical, legal, political, and economic 
issues. Although guidelines for impact assessments are 
being developed, the infancy of the state of the art may 
hinder the establishment of clearly defensible environ- 
mental standards. Some courts may have difficulty ac- 
cepting judgments made by local officials to refuse 
building permits on grounds of substantial environmental 
damage or “serious” problems. Yet, even in the absence 
of technically unassailable criteria and precise quanti- 
tative measurements, qualitative assessments are likely to 
improve community development and local decisions. 
Systematic evaluations, even if qualitative, will help pub- 
lic officials decide whether to accept development pro- 
posals, require modifications, and choose among alter- 
natives. Also, developers— when aware of the evaluation 
criteria—are more likely to design proposed projects 
taking better account of community objectives, and con- 
cerned citizens will have greater access to their govern- 
ment’s decisions on land-use matters. 

Inadequate specifications for information required 
from a developer and inadequate techniques for analyz- 


25. E.g., SCHAENMUN AND MuLter, MEasurRinc Impacts oF Lanp De- 
VELOPMENT (The Urban Institute; Prepared under HUD contract, 
1974): Voorhees & Associates “Guidelines for Environmental Assess- 
ment of Community Development Activities” (under preparation for 
HUD). 
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ing the data will pose problems. The local government 
would be well advised to adopt standardized procedures 
and format for filing impact statements?6 and to make 
the measures widely known throughout the community. 
An initial screening of development proposals should be 
conducted before an EIS is prepared to familiarize a 
developer with community plans and standards and 
identify areas of serious concern. The local government 
would be wise to use a form of A-95 review procedure, 
similar to the practice for state and federal EISs.27 To 
make the environmental impact disclosures a useful plan- 
ning and control tool in rural regions will require 
strengthening technical and administrative expertise 
within local governments and heavy reliance on techni- 
cal aid from the regional planning organization, univer- 
sity extension services, and district offices of state 
agencies. 

The EIS requirement can be inadequate or counter- 
productive if applied without proper foresight of the local 
investment involved. The requirement will demand addi- 
tional government staff time and may increase some costs 
to the developer that will be partly passed on to the con- 
sumer. Before adopting an EIS ordinance, local govern- 
ments should be aware of the indirect costs and technical 
and political commitments demanded. If the local gov- 
ernment is willing to make such commitments of will and 
resources, environmental impact analyses can usefully 
complement other standards. The costs of the EIS process 
can be well offset by the long-term economic benefits 
gained by the community in sound development patterns 
and reduced expenditures on public services. The public 
must recognize the benefits and costs of an environmental 
assessment program and should participate in the review 
and monitoring of the process. Much can be gained from 
adopting NC-EPA authorized impact-assessment proce- 
dures if local governments are prepared to define com- 
munity objectives and create an experienced and profes- 
sional staff to administer the procedures wisely and 
expeditiously. 

The North Carolina Environmental Policy Act pro- 
vides a powerful tool toward comprehensive environ- 
mental planning and open decision-making. It offers the 
state another means to establish the lead in guiding sound 
statewide development and protecting areas of environ- 
mental concern. NC-EPA can be a supporting aid for 
progressive local and regional governments concerned 
with land and resource conservation. 


26. The local government might adopt the report forms required of 
developers by HUD-FHA (ECO, applicant’s environmental statement) 
or by the state A-95 clearinghouse (applicant's environmental assess- 
ment form, proposed draft, January 1975). 

27. Morgenthaler, A Neglected Environmental Assessment Tool Pro- 
vides an Early Public Pressure Point, 4 ENVIRONMENTAL Law REPORTER 
50043 58: (OMB Circular A-95, 1974); N.C. DEPARTMENT OF ADMIN- 
STRATION, STATE CLEARINGHOUSE, CLEARINGHOUSE PROCEDURES MANUAL 
(1974). 
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A LOT OF THINGS CAN GROW OUT OFA 
TOBACCO PATCH IN 100 YEARS. 

R. J. Reynolds Industries, Inc. is a diversified 
company today, offering a variety of goods and 
services around the world. 

But the roots of our company go back to 
countless tobacco patches all over the south- 
eastern United States . . . and to the little red 
factory started by our founder, Richard Joshua 
Reynolds, 100 years ago. 

Mr. Reynolds strove always to produce qual- 
ity tobacco products and to make his company 


is 


. HAwailaA® 


a responsible member of the community of 
Winston, North Carolina. He wanted the best 
products and employees, and he set a course of 
progress that has become a tradition at RJR. 
Today, we are a diversified company with an- 
nual sales of more than $4.5 billion. We offer 
what we think are the best in tobacco products, 
containerized shipping service, convenience 
foods and beverages, aluminum products and 
packaging materials, and international petro- 
leum. And RJR people around the world are 
still trying hard to be known as good neighbors. 


RUT BO 


RuJ.Reynolds Industries, Inc. 








Warning: The Surgeon General Has Determined 
That Cigarette Smoking Is Dangerous to Your Health. 








CAMEL: 25 mg. “tar” , 1.6 mg. nicotine - DORAL: 15 mg. “tar” , 1.0 mg. nicotine - SALEM: 19 mg. “tar” , 1.3 mg. nicotine 
VANTAGE: 12 mg. “tar”, 0.8 mg. nicotine - WINSTON: 20 mg. “tar”, 1.4 mg. nicotine - av. per cigarette, FTC Report Mar. ‘75. 
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